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INTERNATIONAL AND EUROPEAN LEGAL INSTRUMENTS

This chapter provides an overview of the most important European and internationa
instruments governing the fight against trafficking in human beings, the protection of the rights o
victims of this phenomenon.

1.1. INTERNATIONAL LEGAL INSTRUMENTS

United Nations Convention against Transnational Organized Criradppted in New York,
November 15, 2000

Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and
Children, supplementig the United Nations Convention against Transnational Organized Crime,
adopted on 15 November 2000. It is considered a basic international instrument for the first tin
assigning by definition trafficking in human beings a legally binding feature intenadly agreed.

The Convention and its additional Protocols are primarily law enforcement instruments promotin.
crossborder cooperation between governments and ensuring an adequate legal framework tt
addresses these crimes in all states.

Romania ratiied by Law No. 565 of 16 October 2002 United Nations Convention agai
Transnational Organized Crime, the Protocol to Prevent, Suppress and Punish Traffig
Persons, especially Women and Children, supplementing the United Nations Conventisin
Transnational Organized Crime and Protocol against the Smuggling of migrants by land
sea, supplementing the United Nations Convention against transnational organized
adopted in New York on 15 November 2000.

Convention no. 182 / 1999 on theérohibition and Immediate Action for the Elimination of
the Worst Forms of Child Labouradopted at its 87th session of the General Conference of the
International Labaor Organization held in Geneva on 1 June 1999. Indsfwhat is meant by the
worst forms of child lalbar, in all forms of slavery or similar practices, such as the sale and trafficking
of children, debt bondage and serfdom and forced or compulsoryrlaimeluding forced or
compulsory recruitment of childn for use in armed conflict; the use, procuring or offering of a child
for prostitution, production of pornography or pornographic performances; the use, procuring c
offering of a child for illicit activities, in particular for the production and tr&ifig of drugs as
defined in relevant international treaties; work which, by its nature or the circumstances in which it |
carried out, is likely to harm the health, safety or morals of children.

1.2.EUROPEAN LEGAL INSTRUMENTS

Council of Europe Convention on Action against Trafficking in Human Beingadopted on

3 May 2005, which entered into force on 1 February 2008 aims to prevent trafficking, protect victim
and to criminalize traffickers. It covemll forms of trafficking (national or transnational, whether or
not related to organized crime) and covers all types of victims (women, men and children) and &
forms of exploitation. The Convention also includes measures to promote partnershipsvilith ci
society and to promote international cooperation. The main added value of the Convention is tl
emphasis on human rights and protection of victims. The Convention defines trafficking as a violatic
of human rights and an offense to human dignity atebnty. This means that national authorities



should be held accountable if they do not take action to prevent human trafficking, to protect victirr
and effectively to investigate trafficking cases.

Romania ratified by Law No. 300 of 11 July 2@0é Count of Europe Convention on Actio
against Trafficking in Human Beings, adopted on 3 May 2005, opened for signature ang
by Romania in Warsaw on 16 May 2005

The 1950 European Convention ontiinan Rights and Fundamental Freedoms (ECHR).
According to the European Court of Human Rights (ECHR), human trafficking is a violation of Article
4 of the Convention which prohibits slavery, servitude and forced labor without having to determin
whether thg should be classified as slavery, servitude or forced (ECHR Rantsev versus Cyprus ar
Russia, application no. 25965/04, 7 January 7 2010).

Romania ratified by Law No. 30/1994 the Convention for the Protection of Human Righ
Fundamental Freedoms and the additional protocols to the Convention.

The Commission Directive 2011/36/EU of the European Parliament and of the Council of 5
April 2011 on preventing and combating trafficking in human beings and protecting its victifine
Directive recognizes trafficking as a serious violation of human rigltsiams to adopt an integrated,
holistic, human rightdased approach. The Directive pays particular attention to issues relating to th:
identification, legal aid and other assistance, protectionpnosecution of victims and compensation
of victims, incuding child victims.

The CouncilDirective 2004/81/E®n the residence permit issued to thioduntry nationals
who are victims of trafficking in human beings or who have been the subject of an action to facilitate
illegal immigration, who cooperate witthe competent authoritieslt provides for victims who
cooperate with the authorities a period of reflection and a temporary residence permit during the cou
of the judicial proceedings, including material, medical, legal and other assistance, aedasation
and labor market, situations that may lead to the withdrawal of the residence permit. The residen
permit must be valid for at least six months period with the possibility of renewal subject to the
following conditions: whether is opportune tetend the stay of that person in the Member State for
the investigations or the judicial proceedings; if the person concerned will show a clear intention 1
cooperate; if he/she severed all ties with the alleged perpetrators of acts that might be amchuroged
the offences related to facilitation of illegal immigration and human trafficking.

The CouncilDirective 2004/80/EC relating to compensation to crime victinifie Directive
refers to the compensation to be granted in elbosder situations (whemé crime was committed in
a Member State other than that in which the applicant (victim) resides. The Directive also states tf
Member States must ensure the existence of a national system of compensation for victims of viole
intentional crimes committe in their territory, and compensation of victims shall be fair and
appropriate.

The 2009/52/EC Directive of the European Parliament and Couneibviding for minimum
standards on sanctions and measures against employers of illegally stayingdbirdtry nationals.
The directive provides for criminal penalties for exploitative working conditions, where the employel
knows that the worker is a victim of trafficking or a minor. The Directive also requires Member State
empl oyer s6 obl i g ave pagnments to wokersosuch aseutstaeding salaries.

The 2011/92/EU Directive of the European Parliament and Courazilcombating the sexual
abuse and sexual exploitation of children and child pormaghy, and replacing the Council
Framework Decision 2004/68/JHAThe Directive establishes minimum rules concerning the
definition of criminal offenses and sanctions regarding child sexual abuse and sexual exploitation
children, child pornography and Isitation of children for sexual purposes. The Directive also
introduces provisions to ensure a better prevention of the offenses concerned and a better protec

of victims.



The 2012/29/EU Directiveof the European Parliament and Counciestablishing tle
minimum standards on the rights, support and protection of victims of crime, and replacing Council
Framework Decision 2001/220/JHA. The directi ve addresses a
including the right to treatment in terms of respect and retiognof the condition of the victim,
protection from intimidation, protection against victimization and further harm from the accusec
during criminal proceedings, the right to accessible and easy understand information at the first cont
with the authaties, including in the criminal proceedings; the right to specialized care, the right to
compensation, the right to damages in compensation for the loss, and the right to individual assessn
to determine the vulnerability degree and taking of spec@kption measures. The Directive also
addresses the rights of the victimds family




EUROPEAN COURT FOR HUMAN RIGHTS DECISIONS ON HUMAN
TRAFFICKING

21.RanSev v Cyprus & Russia (applicatio
The Court pronounced its Decision on 7 January 2010.

Principal facts

The applicant, Mr Nikolay Rantsev, is a Russian national who was born in 1938 and lives i
Svetlogorsk, Russia. He is the father of Ms Oxana Rantseva, also a Russian national, born in 19
who died in strange and unestablished circumstances halieg from a window of a private home
in Cyprus in March 2001.

Ms Rantseva arrived in Cyprus on 5 March
March 2001 as an artiste in a cabaret in Cyprus only to abandon her place of work and lodging thr
days later leaving a note that she was going back to Russia. After finding her in a discotheque
Limassol some ten days later, at around 4 a.m. on 28 March 2001, the manager of the cabaret wt
she had worked took her to the police asking them to dentaridlegal in the country and to detain
her, apparently with a view to expelling her so that he could have her replaced in his cabaret. T
police, after checking their database, concluded that Ms Rantseva did not appear to be illegal &
refused to detai her. They asked the cabaret manager to collect her from the police station and 1
return with her later that morning to make further inquiries into her immigration status. The cabarce
manager collected Ms Rantseva at around 5.20 a.m.

Ms Rantseva was takéy the cabaret manager to the house of another employee of the cabare
where she was taken to a room on the sixth floor of the apartment block. The cabaret manager remai
in the apartment. At about 6.30 a.m. on 28 March 2001 Ms Rantseva was found teadtreet
bel ow the apartment. A bedspread was found I

Foll owing Ms Rantsevabds death, those pres
who had seen Ms Rant s evasalBosintebvievieg, asfwark the polioe offiders
on duty at Limassol police station earlier that morning when the cabaret manager had brought |
Rantseva from the discotheque. An autopsy w
injuries were theresult of her fall and that the fall was the cause of her death. The applicant
subsequently visited the police station in Limassol and requested to participate in the inque
proceedings. An inquest hearing was finally held on 27 December 2001 in thecappht 6 s a'k
The court decided that Ms Rantseva died in strange circumstances resembling an accident, in
attempt to escape from the apartment in which she was a guest, but that there was no evidenc:
suggest criminal liability for her death.

Upona request by Ms Rantsevads father, afte
Forensic medical experts in Russia carried out a separate autopsy and the findings of the Russ
authorities, which concluded that Ms Rantseva had died in strangeasthblished circumstances
requiring additional investigation, were forwarded to the Cypriot authorities in the form of a reques
for mutual legal assistance under treaties in which Cyprus and Russia were parties. The request as
inter alia, thaturther investigation be carried out, that the institution of criminal proceedings in respec
of Ms Rantsevads death be considered and t h;:
the proceedings.



In October 2006, Cyprus confirmed to the Rus$taosecution Service that the inquest into Ms
Rantsevads death was completed on 27 Decembe
final. The applicant has continued to press

The Cypr o't Ombuds man, the Council of Europe
United States State Department have published reports which refer to the prevalence of trafficking
human beings for commercial sexual exploitation in Cyprus and the role of tetcaaustry and
Aartisted visas in facilitating trafficking

Complaints, procedure and composition of the Court

Relying on Articles 2, 3 (prohibition of torture and inhuman and degrading treatment), 4, 5 an
8 (right to private and familyife), Mr Rantsev complained about the investigation into the
circumstances of the death of his daughter, about the failure of the Cypriot police to take measures
protect her while she was still alive and about the failure of the Cypriot authoritigsetsteps to
punish those responsible for her death anttathtment. He also complained under Articles 2 and 4
about the failure of the Russian authoritie
subsequent death and to take steps to grber from the risk of trafficking. Finally, he complained
under Article 6 of the Convention about the inquest proceedings and an alleged lack of access to cc
in Cyprus.

Decision of the Court
Unilateral declaration by Cyprus

The Cypriot authorities mada unilateral declaration acknowledging that they had violated
Articles 2, 3, 4, 5 and 6 of the Convention, offering to pay pecuniary angemmiary damages to
the applicant, and advising that on 5 February 2009 three independent experts had beteddppoi
i nvestigate the circumstances of Ms Rantseva
commission of any unlawful act against her.

The Court reiterated that as well as deciding on the particular case before it, its judgmen
served teelucidate, safeguard and develop the rules instituted by the Convention. It also emphasiz
its scarce case law on the question of the interpretation and application of Article 4 to trafficking i
human beings. It concluded that, in light of the above thrdserious nature of the allegations of
trafficking in the case, respect for human rights in general required it to continue its examination ¢
the case, notwithstanding the unilateral declaration of the Cypriot Government.

Admissibility

The Court did o t accept the Russian Governmentods st
and hence no responsibility for, the events to which the application pertained as it found that
trafficking occurred it had started in Russia and that a complaint existed i n s t Russi a
investigate properly the events which occur
complaints under Article 2, 3, 4 and 5 admissible.

Right to life

As regards Cyprus, the Court considered that the chain of dvemta di ng t o Ms
death could not have been foreseen by the Cypriot authorities and, in the circumstances, they |
therefore no obligation to take practical measures to prevent a risk to her life.

However, a number of flaws had occurred in theestigation carried out by the Cypriot
authorities: there had been conflicting testimonies which had not been resolved; no steps to clarify t
strange circumstances of Ms Rantsevaods deat



inquest proceedgs; the applicant had not been advised of the date of the inquest and as a result h
been absent from the hearing when the verdict had been handed down; and although the facts
occurred in 2001 there had not yet been a clear explanation as to whagdpehed. There had
therefore been a violation of Article 2 as a result of the failure of the Cypriot authorities to investigat
effectively Ms Rantsevab6s deat h.

As regards Russia, the Court concluded that there it had not violated Article 2 as tla@ Russi
aut horities were not obliged themselves to
outside their jurisdiction. The Court emphasized that the Russian authorities had requested seve
times that Cyprus carry out additional investigation aaul tboperated with the Cypriot authorities.

Freedom from illtreatment

The Court held that any itteatment which Ms Rantseva may have suffered before her death
had been inherently linked to her alleged trafficking and exploitation and that it wouldeotiss
complaint under Article 4.

Failure to protect from trafficking

Two nongovernmental organizations, Interights and the AIRE Centre, made submission:
before the Court arguing that the modern day definition of slavery included situations sucbres the
arising in the present case, in which the victim was subjected to violence and coercion giving tt
perpetrator total control over the victim.

The Court noted that, like slavery, trafficking in human beings, by its very nature and aim o
exploitation,was based on the exercise of powers attaching to the right of ownership; it treated hum:s
beings as commaodities to be bought and sold and put to forced labour; it implied close surveillance
the activities of victims, whose movements were often circubesdy and it involved the use of
violence and threats against victims. Accordingly the Court held that trafficking itself was prohibitec
by Article 4. It concluded that there had been a violation by Cyprus of its positive obligations arisin
under that Aiitle on two counts: first, its failure to put in place an appropriate legal and administrative
framework to combat trafficking as a result of the existing regime of artiste visas, and, second, tt
failure of the police to take operational measures to grdfis Rantseva from trafficking, despite
circumstances which had given rise to a credible suspicion that she might have been a victim
trafficking. In light of its findings as to the inadequacy of the Cypriot police investigation under Article
2, the Cout did not consider it necessary to examine the effectiveness of the police investigatio
separately under Article 4.

There had also been a violation of this Article by Russia on account of its failure to
investigate how and where Ms Rantseva had beeunitetrand, in particular, to take steps to
identify those involved in Ms Rantsevabs rec

Deprivation of liberty

The Court found that the detention of Ms Rantseva for about an hour at the police station an
her sibsequent confinement to the private apartment, also for about an hour, did engage the
responsibility of Cyprus. It held that the detention by the police following the confirmation that Ms
Rantseva was not illegal had no basis in domestic law. It furthetired her subsequent detention in
the apartment had been both arbitrary and unlawful. There was therefore a violation of Article 58 1
by Cyprus.

The Court rejected the applicantodos ot her



Under Article 41 (just satisfaction) of the Conventitre Court held that Cyprus had to pay
the applicant 40,000 euros (EUR) in respect ofpecuniary damage and EUR 3,150 for costs and
expenses, and that Russia had to pay him EUR 2,000 in respectpdawmnary damages.

2.2. M. and Others v. Italy & Bulgaria (application no.40020/03

ECHR Court Judgement had become final on 17 December 2012.

The European Court of Human Rights held,

by a majority, that there hdmken:

a violation of Article 3 (prohibition of inhuman or degrading treatment) of the

European Convention on Human Rights as regards the investigation into the allegathilent of the
first applicant by private individuals, amd violation of Article 3 in respect of the steps taken by th
Italian authorities to release the first applicant.

The case concerned alleged human trafficking.

The Court held that there had been no evidence supporting the complaint of human trafficking.
However, it found that the Italian authori
that their daughter, a minor at the time, had been repeatedly beaten and raped in a villa in the |
of Vercelli.

Principal facts

The applicarg, L.M., S.M., I.I. and K.L, are a Roma family of Bulgarian nationality who were
born in 1985, 1959, 1958 and 1977 respectively and live in the village of Novo Selo in the Vidin regio
(Bulgaria). According to the applicants, on 12 May 2003 the first tirdeem, daughter and parents,
went to Milan (Italy) following an alleged promise of work in the villa of a Roma man of Serbian
origin. L.M.6s parents alleged that six days
they were forced to go back to Bulgatiaving their daughtér who was a minor at the tinieat the
villa. She was then allegedly kept under constant surveillance, forced to steal, beaten, threatened tc
killed and repeatedly raped.

On 24 May 2003 L. M. 0switmbhegtthwerrt hr ea pup Iniecdart to,
lawi and reported that her daughter had been kidnapped. On 11 June 2003 the Italian police raided
villa and rescued L.M.

On 12 June 2003, L.M., I.I. and K.L. chose to return to Bulgaria. They submitted that the event
were then investigated by the Italian authorities, but that no criminal proceedings were brought in Ita
against L.M.6s kidnappers. After June that vy
mails, most of which in Bulgarian, to the I&ii authorities, asking for more information and for the
opening of c¢criminal proceedings against L. M
authorities to help them obtain information from their Italian counterparts. Apart from copies of thei
letters sent to the Italian authorities, the applicants only submitted to the Court two medical reports
June 2003 establishing that L.M. suffered from gicmimatic stress disorder and had a bruise on the
head, a small wound on the right elbow andakén rib. The reports further stated that she had lost
her virginity and was suffering from a vaginal infection. The medical conclusions were that thos
injuries could have been inflicted the way L.M. described. In July 2003, the public prosecutor brougt
criminal proceedings against L.M. for false accusations in so far as she claimed that three people |
abducted her and had kept her by force in their villa. A few days earlier, in June 2003, crimine
proceedings on the same grounds were also brouglt agai L. M. 6 s mot her . Th
L.M. were discontinued in January 2005 and her mother was acquitted in February 2006.

According to the Bulgarian Government, L.M., S.M. and L.I. arrived in Italy, into a nomad
camp, where they met three individsiabne of whom chose L.M. for a wife. After the marriage was
celebrated and the brideds vi-inlgw paid seyeramteogsand o r
Euros to I.I. and K.L., who then returned to Bulgaria on 18 May 2003.

Thirteen days later, thegomplained to the Bulgarian authorities who immediately requested
information from Rome. Further contacts with the Italian authorities lead to a successful raid by th
Italian police of the villa where L.M. was kept and to her freeing on 11 June 2003.

Complaints, procedure and composition of the Court
Relying on Article 3, the applicants alleged in particular that the Italian authorities had failed
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to ensure L. M. 6s swift r el eas e ;treatent loythe Seobiah d
family in the villa, and that the ensuing investigation both in Italy and Bulgaria into their allegations
had been ineffective. They also claimed under Article 4 (prohibition of slavery, servitude or forcet
labour) that L.M., forced to take part in organisedneri had been a victim of trafficking in human
beings for which both Bulgaria and Italy were responsible. Lastly, relying on Article 14 (prohibition
of discrimination), they claimed that they had been discriminated in both countries as a result of the
Roma origin. The application was lodged with the European Court of Human Rights on 11 Decembe
2003.

Decision of the Court

Article 3 (prohibition of illtreatment)

A . Il talian authoritiesd actions

In respect of L.M.

As regards the steps taken by the Italian authorities, the Court noted that the police had relea:
L.M. from her alleged captivity within two and a half weeks. It had taken them three days to locate th
villa and a further two weeks to prepare the raige@ that the applicants had claimed that the people
in the villa were armed, the Court accepted that surveillance prior to the intervention had bee
necessary. Therefore, the Italian authorities had fulfilled their obligation to protect L.M. and there ha
beenno violation of Article 3.

However, in respect of the investigation carried out by the Italian authorities into her
complaints that she had been repeatedly beaten and raped, the Court found that there &ad be:
violation of Article 3. In particularthe police had made no efforts to question individuals who could
have witnessed the events, apart from L.M., her mother and the alleged offenders. Furthermore, on
day when L.M had been released and her complaints heard, the criminal proceedingsttegains
assailants had been turned into criminal proceedings against her and her mother. Given that it had ta
the domestic authorities | ess than a day to
impossible for them to have clearly estabéd the facts.

In addition, upon her release, L.M. was not medically examined, despite her claims that st
had been repeatedly beaten and raped. Even if the authorities considered that she had in fact &
married to one of the individuals in the villagly had been obliged to act in order to protect her from
violence by her husband or partner. However, no particular questioning or specific tests had tak
place, despite the fact that she had been a minor at the time.

The Court emphased that the applicat s 6 compl aints required
possi ble fARoma marriageod could not be used a

In respect of S.M. and L.1.

The Court noted that, even assuming that
restrainedat the villa as they had claimed they had been free as from 18 May 2003.

Therefore, unlike their daughter, they could have sought medical help and acquired medical evider
in support of their claims, which they had not done. The Court had not receivexdaderyce indicating

that they could have beentiteated at the villa and it concluded that there is no sufficient, consistent
or reliable evidence to establish to the necessary degree of proof that they were subjected 1o such
treatment. In consequed, no fully fledged investigation had been necessary.

Accordingly, the Courtejected their complaint aghadmissible

In respect of L.M. and L.1.

Neither L.M. nor her mother had complained to the Italian authorities about being mistreate
by the police dring their questioning. Neither had they made any such complaint in the context of the
proceedings subsequently brought against them.

Consequently, they had ailed to exhaust domestic remedies in respect of this complaint.
addition, a lawyer or an intereter, or both, had accompanied them during the
interrogation. The fact that the police officers had warned them of the possibility of being prosecute
and imprisoned if they did not tell the truth had been a normal part of the police duties whe
guestiomng people, and not an unlawful threat.

The Court accordinglyejected their complaint aghadmissible.



B. Bulgarian authoritiesod6 actions
t so

The Court rejected t h e applican compl aints aga
iInadmissiblefor the reasonbelow.

The events in question had occurred in 1|t
I n accordance with the Courtodés case | aw, Bul

an investigation i nt ortharntoe, the @gnventionadoes rrobcontain anglht a
requiring its member States to exercise diplomatic protection or otherwise internationally intervene
protect individualsé rights. Finally, tltdian Bu
authorities, as shown by the documents submitted to the Court.

Article 4 (slavery, servitude, forced or compulsory labour)

A. Complaint against the Italian authorities

The Court examined both versions of the events: as submitted by the applicants, and
presented by the Italian Government. It concluded that whichever version were the true one, t
evidence had not shown that the circumstances fell under Article 4.adhel i crelateds 0
complaints, therefore, wereejected as inadmissible

More specifically, the applicants had complained that the events in which they had bee
involved in Italy had constituted trafficking in human beings. The Court agreed tlatctinastances,
as alleged by the applicants, could have amounted to human trafficking.

However, the evidence submitted had not allowed it to establish whether their allegations we
truthful. Consequently, the Court did not accept that the circumstancesrhaunted to the
recruitment, transportation, transfer, harbouring or receipt of persons for the purpose of exploitatio
forced labour or services, slavery or practices similar to slavery, servitude or the removal of orgar
Since it had not been estalbled that L.M. had been a victim of trafficking, the Italian authorities had
not been obliged to penalise and prosecute trafficking.

As regards the authoritiesd obligation t
Article 4, the Court noted thately had freed L.M. from the situation in which she had been. Given
t hat t he Court had already found a violatio
effectively 1investi ga-treatment, iMoubdsthatcitomagproteessaty 0 a
examine the same complaint under Article 4.

On the other hand, the Italian authorities had concluded that the events had amounted ftc
typical marriage according to Roma traditions. Again, there had been insufficient evidence that L.N
hadbeemel d in sl avery or forced | abour. Even a
in the context of the alleged marriage, that was not enough to conclude that it had been a price
exchange of acquiring ownership over L.M. Furthermore, the @B had themselves stated that
they had been employed at the villa to do housework. Finally, there had been no evidence sugges
that the union had been undertaken for any purposes other than those generally associated wi
traditional marriage

B. Camplaint against the Bulgarian authorities

The Court observed that if any alleged trafficking had started in Bulgaria, it would have beel
competent to examine the Bulgarian authorit
established that theircumstances of the case had not amounted to human trafficking. Furthermore
the applicants had only complained that the Bulgarian authorities had not helped them deal with t
Italian authorities, and not that they had not investigated any potentiigkirej.

The Court found that the Bulgarian authorities had assisted the applicants and had maintain
constant contact and cooperation with the |1
thereforerejected as inadmissible

Article 14 (prdiibition of discrimination)

The Court recalled that when investigating violent incidents, State authorities had the addition:
duty to take all reasonable steps to unmask any racist motive and to establish whether or not eth
hatred or prejudice may hapayed a role in the events.

However, even assuming the applicantsd versi
suffered could not be said in any way to have had racist overtones or to have been instigated by ett
hatred or prejudickecause the alleged perpetrators had belonged to the same ethnic group as |



applicants. Furthermore, the applicants had not alleged that to the police in their complaints at the tin
Consequently, there was no positive obligation on the State to gatessuch motives.

While the Court found already that the Italian authorities had failed to adequately investigate tr
applicantsdé allegations, from the documents
been a consequence of discrimorgtattitudes. Indeed, the applicants had not accused the authorities
of displaying antiRoma sentiment at the relevant time and there appeared to have been no racist ver|
abuse by the police, prosecution or court during the investigation further praggediccordingly,

the Court rejected that complais inadmissible.

Just satisfaction (Article 41)
Although a request for just satisfaction (EUR 200,000) had been made when the applican

brought their application, they did not submit a claim for jaisgaction when requested by the Court.
Accordingly, the Court did not award them any sum on that account.

2.3. L.E. v. Greecdapplication no. 71545/12)

The ECHR Court Judgement had become final on 21 April 2016

the European Court of Human Rights heldanimously, that there had been:
a violation of Article 4 (prohibition of slavery and forced laba) of the European Conventid
on Human Rights;
a violation of Article 6 8 1 (right to a fair hearing within a reasonable time) of the
Convention; and a violdion of Article 13 (right to an effective remedy).
The case concerned a complaint by a Nigerian national who was forced into prostity
Greece. Officially recognized as a victim of human trafficking for the purpose of g
exploitation, the applicdrhad nonetheless been required to wait more than nine month
informing the authorities of her situation before the justice system granted her that statu
The Court found that the effectiveness of the preliminary inquiry and subsequent inves
of the case had been compromised by a number of shortcomings. With regard
administrative and judicial proceedings, the Court also noted multiple delays and failing
regard to the Greek Statedbds procedur al

Lastly, the Court consided that the length of the proceedings in question had been exg
for one | evel of jurisdiction and did n

Principal facts

The applicant, L.E., is a Nigerian national who was born in 1982 and lives in Gbtka
(Greece). In June 2004 L.E. entered Greek territory accompanied by K.A. He had allegedly promis
her that he could take her to Greece to work in bars and nightclubs in exchange for a pledge to pay |
40,000 euros and not to tell the police. On heval in Greece K.A. confiscated her passport and
forced her into prostitution. L.E. remained in forced prostitution for approximately two years, anc
contacted Nea Zoi, a nggovernmental organisation which provides practical and psychological
support tovomen who have been forced into prostitution.

On 12 July 2004 she applied to the Athens Aliens Department for asylum. On 8 June 2005 s
was informed that a place had been found for her at the Red Cross Reception Centre for Asylt
Seekers. It appears froime case file that L.E. did not go to the centre.

On 29 August 2005 L.E. was arrested for breaching the laws on prostitution and on the ent
and residence of aliens in Greece. She was acquitted by a court judgment. In March 2006 she \
again arrested fqorostitution, convicted at first instance and acquitted on appeal.

On 2 April 2006 the head of the police department responsible for aliens issued an expulsic
order. Her expulsion was suspended on the ground that it was impractical. In November 2006 L.
was again arrested for prostitution, and then acquitted. She was subsequently placed in deten
pending expulsion, as she did not have a residence permit in Greece.

In November 2006, while she was in detention pending expulsion, L.E. lodged a crimina
complaint against K.A. and his partner D.J. She claimed that she was a victim of human traffickin
and accused these two persons of forcing her, and two other Nigerian women, into prostitution.



On 28 December2006 the prosecutor at the Athens CrirGimatt dismissed her complaint,
noting that there was nothing in the case file to indicate that she had been a victim of human traffickir

On 26 January 2007 L.E. applied to the prosecutor fexaenination of her complaint and
joined the proceedings axi@il party. In February 2007 the director of the Athens police department
responsible for aliens ordered the suspension of the order for her expulsion. On 21 August 2007
prosecutor brought criminal proceedings against K.A. and D.J. for the offetraéfioking in human
beings.

On 20 July 2009 the hearing in the case was suspended until such time as the defendants, \
could not be found, had been arrested. In May 2011 D.J. was arrested and remanded in custody.
court delivered judgmentor02 Apr i | 2012, and held that D.J.
contrary, established that she had been ano
exploiting her too.

The relevant admini strative aiuunti@ November s
2014.

Complaints, procedure and composition of the Court
Relying on Article 4 (prohibition of slavery and forced labour), L.E. submitted that she was a victirr
of human trafficking and had been forced into prostitution. She allegedtht he Gr eek S
to comply with its positive obligations under this Article had entailed a violation of this Convention
provision.

Relying on Article 6 § 1 (right to a fair hearing within a reasonable time) and Article 13 (right
to an effectie remedy), she complained about the length of the criminal proceedings in which she we
claiming civil damages, and submitted that at the relevant time no effective remedy was available
Greece in respect of complaints concerning the length of proceeding

The application was lodged with the European Court of Human Rights on 20 October 2012.

Decision of the Court

Article 4

The Court noted that, together with Articles 2 and 3, Article 4 enshrined one of the basic value
of the democratic societies making the Council of Europe. Article 4 imposed on the States a series
of positive obligations concerning the protection of victims of trafficking.

The Court noted that at the relevant time Article 351 of the Greek Criminal Code definec
trafficking in human biegs in line with the definition provided in the Palermo Protocol and the Council
of Europe Convention on action against trafficking in human beings. The Court considered that tt
relevant legislation in force in Greece was capable of providing L.E. wattipal and effective
protection.

On 29 November 2006, and throughout her detention pending expulsion, L.E. had express
informed the authorities that she was a victim of human trafficking. For the period prior to that date
she had not drawn the authoii e s 6 attenti on to her situatio
authorities, alerted by her that K.A. and D.J. were forcing her into prostitution, had not remaine
indifferent. The police had taken immediate action by entrusting L.E. to a spatigdolice
department so that investigations could be conducted into the veracity of her allegations. Under t
relevant legislation, the expulsion proceedings that had been pending against her had been suspen
and she had been issued with a residgramit allowing her to remain in Greek territory.

On 21 August 2007 the prosecutor at the Athens Criminal Court had formally classified L.E
as a victim of trafficking, which had been confirmed by the judgment from the Athens Assize Court.

However, the msecutor had not granted this status until about nine months after L.E. hac
informed the authorities about her situation. Equally, in December 2006 E.S., director of Nea Zoi, &
NGO which was assisting the applandasaenddthatshe dd c
indeed require this type of State assistance. This statement by E.S. had not been included in the ¢
file in good time. In consequence,themm® nt h peri od bet ween L. E. &8s
of hervictimstatusbyte aut hori ties could not be describ
delay amounted to a failing in terms of the measures that they could have taken to protect L.E.

With regard to the administrative and judicial proceedings, the Court noted tha. E. 6 s
complaint had been dismissed by the prosecutor. The latter did not have available the witness staten



by E.S., director of the NGO Nea Zoi, who cc
been included in the case file on acebaf inadvertence by the police authorities. In addition, once
the witness statement had been added to the case file, the judicial authorities had not resun
examination of her complaint of their own motion. She herself had had to revive the procegdings
applying to the prosecutoroés office on 26 J
prosecutor ordered that criminal proceedings be brought. The Government did not provide ar
explanation as to this period of inactivity, which lasted forentban five months.

With regard to the preliminary inquiry and the subsequent investigation, the Court noted that
number of shortcomings had compromised their effectiveness. A house had been placed under
police surveill ance satiomavithiaaiewetd lgcatingfKtAe the presubedd s
perpetrator. However, after having noted that he was no longer at the address in question, the po
had not widened their search to the two other addresses specifically mentioned by L.E. in her statemt
Nor did it appear that the police had attempted to gather other information, in particular through furth
inquiries. There had been considerable delays in the preliminary inquiry and investigation of the cas
Once criminal proceedings had been broagfainst K.A. and D.J. on 21 August 2007, more than four
years and approximately eight months had passed before a hearing took place before the Athens As
Court.

Lastly, with regard to K.A., the presumed principal offender in the acts of trafficking, the
evidence did not indicate that the police had taken further tangible steps to find him and bring hi
before the courts, other than entering his name in the police criminal research file. Nor had tf
authorities established contact or instigated cooperatith the Nigerian authorities in order to arrest
the suspect.

The Court noted a | ack of promptness as
procedural obligations under Article 4 of the Convention and held that there had been a violation
this Article.

Article 6 8§ 1 and Article 13

With regard to the length of the proceedings, the period to be taken into consideration beg:
on 26 January 2007, the date on which L.E. had announced her intention to join the proceedings a
civil party, andended on 20 April 2012, when the court had delivered its judgment. It had therefore
lasted five years and more than two months at one level of jurisdiction. At the investigation level, ar
without overlooking the complexity of the case, the Court notedathaut two and a half years had
passed bet weparty applicaon éogoin ¢the pracéedings and 20 July 2009, the date on
which the hearing in the case had been suspended until such time as the suspects were found
arrested.

The Court consided that the length of the proceedings in question had been excessive for on
|l evel of jurisdiction and had not met the #Ar
been a violation of Article 6 8§ 1.

As to the existence of an effective radge¢o complain about the length of the proceedings, the
Court had previously held that, at the relevant time, the Greek legal system did not provide an effecti
remedy within the meaning of Article 13 of the Convention for complaints about the length of
proceedings. On account of the absence in domestic law of a remedy by which L.E. could ha
enforced her right to a hearing within a reasonable time, the Court held that there had been a violat
of Article 13.

Just satisfaction (Article 41)

The Court heldhat Greece was to pay L.E. 12 000 euros (EUR) in respect giemmiary
damage and EUR 3,000 in respect of costs and expenses.

2.4. J. and Others v. Austria @pplication no. 58216/12)

The ECHR Judgement on 17 January 2017

The European Court of Humd#&ights held, unanimously, that there had been:

no violation of Articl e 4 (prohibition of forced laba) of the European Convention on Hum
Rights and no violation of Article 3 (prohibition of inhuman or degrading treatment) of the
European Convention.




The case concerned the Austrian authorit.i
In particular, two Filipino nationals, who had gone to work as maids or au pairs the Unite
Emirates, alleged that their employers had taken their passpoay from them and exploitg
them. They claimed that this treatment had continued during a short stay in Vienna whe
employers had taken them and where they had eventually managed to escape. Following ¢
complaint filed by the applicantgyainst their employers in Austria, the authorities found that
did not have jurisdiction over the alleged offences committed abroad and decided to disc
the investigation into the applicant siint
before the European Court, they argued in particular that what had happened to them in
could not be viewed in isolation, and that the Austrian authorities had a duty under interr
law to investigate also those events which had occarenhad.

The Court notably found that there had been no obligation under the European Conve
i nvestigate the applicantsdé recruitment
Arab Emirates, as States are not required uAdele 4 of the Convention to provide for univers
jurisdiction over trafficking offences committed abroad.

Turning to the events in Austria, the Court concluded that the authorities had taken all stey
could have reasonably been expected in itii@toon. The applicants, supported by a governn
funded NGO, had been interviewed by specially trained police officers, had been granted r¢
and work permits in order to regularize their stay in Austria, and a personal data disclosure
been mposed for their protection. Moreover
their stay in Vienna had been sufficient
the case and the evidence available, had been reasorfahy further steps in the casesuch ag
confronting t he 7Taqulhothaw had any reasonable prgspect®f succe
no mutual legal assistance agreement existed between Austria and the United Arab Emir;
as the applicantsaldl only turned to the police approximately one year after the events in qu
when their employers had long left the country.

Principal facts

The applicants, Ms J., Ms G., and Ms C., are three Filipino nationals who were born in 198
1982, and972 respectively and live in Vienna (Mrs J. and Mrs G.) and Switzerland (Mrs C.). Betweer
2006 and 2009 all three applicants went to work as maids or au pairs in Dubai (the United Are
Emirates) for the same family or relatives of the same family. Thegeathat their employers took
away their passports,-lieated and exploited them. Notably, they were forced to work extremely long
hours without being paid their agreed wages, were physically and emotionally abused and threaten

InJuly2010theapgtiant s6 empl oyers took them on a ¢
passports remained with their employers and they had to work from the early hours of the morning

mi dni ght or even | ater, taking cuanueerau$domdstic t
duties. A few days after their arrival, two of applicants were subjected to extreme verbal abuse wh
one of their employersdéd children went missin

likely to escalate at any timand that they could not continue working in such conditions any longer,

they escaped with the help of an employee at the hotel where they were staying who spoke Tagal
the first applicantés mot her t ongu ¢helocalikpina p p

community in Vienna.

About nine months later, the applicants contacted LEFO, a local, goverfimaerted NGO
actively involved in supporting the victims of trafficking in human beings in Austria. Assisted by the
NGO, in July 2011 theyiled a criminal complaint against their employers. Accompanied by the NGO,
they were interviewed by police officers specially trained in dealing with victims of human trafficking,
and described in detail what had happened to them and how they had beerblyeheir employers.

On the basis of the police report, the publi

Article 104a of the Criminal Code which related to human trafficking. However, the investigation wa:
discontinued in November 2011tashe prosecut or 6s office found

have jurisdiction over the alleged offences, which had been committed abroad hgtiomals.

The prosecuting authorities | ater al sty sp

in



Viennai including having to look after children, wash laundry and cook food for no more than three
daysi did not in themselves amount to exploitation under Article 104a of the Criminal Code.

In March 2012 the decision to discontinue the invesitign was confirmed by the Vienna Regional
Criminal Court, which added that there was no reason to prosecute if a conviction was no more like
than an acquittal. In its view, there was also no obligation under international law to pursue &
investigationconcerning events allegedly committed abroad.

The applicants were subsequently granted a special residence and work permit for victims of hum
trafficking in Austria, and a personal data disclosure ban was imposed on the Central Register so t
theirwhereabouts would not be traceable by the general public.

Complaints, procedure of the Court

Relying on Article 4 (prohibition of forced labour) and Article 3 (prohibition of inhuman or
degrading treatment) of the European Convention on Human Rightgppheants alleged that they
had been subjected to forced labour and human trafficking, and that the Austrian authorities had fail
to carry out an effective and exhaustive investigation into their allegations. They argued in particul:
that what had hagmed to them in Austria could not be viewed in isolation, but had to be seen in the
context of ongoing ittreatment; therefore the Austrian authorities had had a duty under internationa
law to investigate also those events which had occurred abroad.
Theapplication was lodged with the European Court of Human Rights on 4 September 2012.

Decision of the Court

The Court decided to strike Ms C.6s appl i
that she had to have lost interest in pursuing dmplication as she had failed to inform her
representative of her current whereabouts. Nor did it find any reason relating to respect for hum;
rights, as defined in the Convention and its Protocols, which would require it to continue the
examination of heapplication, the other two applicants having raised the same complaints which the
Court has examined as below.

Article 4 (prohibition of forced labour)

First, the Court was satisfied that the Austrian authorities had complied with their duty tc
identify, protect and support the applicants as (potential) victims of human trafficking. The legal an
administrative framework in place concerning the protection of (potential) victims of human
trafficking in Austria had been sufficient, and the Austrian autilesrhad taken all steps which could
have reasonably been expected in the situation. In particular, from the point when Ms J. and Ms G
contacted the police, they had been interviewed by specially trained police officers, were grante
residence and wonkermits in order to regularize their stay in Austria, and a personal data disclosure
ban had been imposed for their protection. Furthermore, during the domestic proceedings, t
applicants had been supported by the NGO LEFO, which is funded by the GemerRarthermore,
the applicants had been given legal representation, procedural guidance and assistance to facili
their integration in Austria.

Secondly, as concerned the events abroad, the Court found that Austria had had no obligat
underthe Euqgpean Convention to investigate the apj|
alleged exploitation in the United Arab Emirates. Under Article 4 of the Convention, States are nc
required to provide for universal jurisdiction over trafficking ofes committed abroad.

Lastly, as concerned the events in Austr.i
investigation in the applicantsé case had b
namely that t he abputhdrstayrintVéedna diconotgn tllemselves amount to
exploitation under Article 104a of the Criminal Code, was not unreasonable, given the facts of the ca
and the evidence available.

I n relation to the appl i cahlippsmés, tre rUgitadrieab t
Emirates and Austria could not be viewed in isolation, the Court found that, even if they had bee
taken together, there was no indication that the Austrian authorities had failed to comply with the
duty of investigation. Thapplicants had only turned to the police approximately one year after the
events in question, when their employers had long left the country. Any further steps in theutdse
as confronting the applicantsd eanmhwduldnyothave hadii t



any reasonable prospect of success, as no mutual legal assistance agreement existed between Al
and the United Arab Emirates. Indeed, the Government referred texpastences when even simple
requests for legal assistance hbden refused without discernibleason. The Court further
emphasized that, under Austrian law, it was not possible to corduthal proceedings in the
absence of the accused and, b eosm fdrermnoeuvréhvehenp u
deciding which cases to pursue and which to discontilueonclusion, the Austrian authorities had
complied with their duty to protect the applicantyjastential) victims of human trafficking. There
had therefore been no violation of Article 4 of envention.

Article 3 (prohibition of inhuman or degrading treatment)

For essentially the same reasons, the Court concluded that there had been no violation of Artit
3 either.



THE RIGHTS OF THE VICTIMS OF HUMAN TRAFFICKING IN THE
PROSECUTION PHASE IN ROMANIA

3.1. Victim of human trafficking rights as injured party in criminal proceedings

If a victim of trafficking chooses to participate in the proceedings as injured partyhe
rights the Criminal Procedure Code guarantees during prosecution are provided in Article 81, whic
also represents the relevant provisions.

1. Thus the victim as injured party has the right:

- to be informed of his/her rightshis information being made at the first contact of the
prosecutor or criminal investigation body with the injured party;

- to propose production of evidence by the judicial bodies, to raise objections and to mak
submissionghis right guarantees thajured party equality of arms in relation to the defendant in front
of the prosecutor and the criminal investigation authorities;

- to file any other applications related to the settlement of the criminal part of theacagkt
that expressly recogres the possibility of the injured party to seek and obtain compensation for the
damage produced by the offense not only in terms of civil side of the case, but also in terms of crimir
side thereof;

- to be informed, within a reasonable term, on the statuthe criminal investigation, upon
explicit request, provided that they indicate an address on the territory of Romaniaahazldress
or a electronic messaging address, to which such information can be commuraaéagbtithat seeks
to create th@remises of transparent criminal proceedings whose stage must always be known by tl
injured party.

- to consult the case file, under the laavright that guarantees the injured party an effective
defense in the criminal proceedings;

- to be hearda right that guarantees the injured party that his/her statement will be considere
by the prosecutor or by the criminal investigation authorities, becoming evidence in the criming
proceedings;

- to put questions to the defendant, witnesses and exaeidst that ensures a balance between
the the procedural rights of the defendant on the one hand, and the procedural rights of the injut
party, on the other hand;

- to receive an interpreter, free of charge, when they cannot understand, cannot expres
themsaeles properly or cannot communicate in the Romanian language, and to be informed about t}
norrindictment decision in a language which s/he understaamdsw that ensures the injured party
that s/he is understood by the prosecutor or by the Romanianarimiastigation bodies;

- to be assisted or represented by a lawyeright providing the injured party an effective
defense before the prosecutor or the criminal investigation bodies;

- to use a mediator, in cases permitted by law;

- other rights set biaw.

2. Another right the victim as injured party enjoys during the prosecution with the foregoing, is
his/her right to be informed by the prosecutor without delay on the release of the defémdaist
regard, Article 111 paragraph 5 of the CrimiRabcedure Code provides that "on the occasion of the
first hearing, a victim shall be informed of the fact that, in the event that the defendant is deprived
freedom or convicted to a custodial sentence, the former can be informed of their release in a

manner".



This right to be informed of the injured party regarding the release of the offender allows th
victim to take precautions when they consider them necessary, thereby preventing revictimization,
as the victim of human trafficking will not baken by surprise anymore by the release of the defendant.

3. Further, Article 111, paragraph 4 of the Criminal Procedure Code stipulates the right of
victim as injured party to require the prosecutor that the hearing be recorded by audio or audio
video technical means when recording is possible. In case of minors this is mandatory, as providec
by Article 111, paragraph 8 of the Criminal Procedure Code.

As concerns the hearingdiild victims under the age of fifere are provided special measures
aimed at ensuring their protection and care during the hearings. Thus, Article 111 paragraphs 6,
Article 124 of the Criminal Procedure Code and Article 24 paragraph 3 of Law no. 678/2001 provid
that the hearing ohe minor under the age of 14 shall take place in the presence of at least one pare
or legal representative and with the mandatory presence of a psychologist or a representative of
General Directorate of Social Assistance and Child Protection.

In addition to these national provisions, the regulations adopted in the European Union provid
for special protection measures for underage victims. Thus, Article 15 paragraph 3 of the Directi\
2011/36/EU on preventing and combating trafficking in hubrings and protecting its victims, states
that "without prejudice to the rights of the defence, Member States shall take the necessary meast
to ensure that in criminal investigations and proceedings (...)

- interviews with the child victim take plaeathout unjustified delay after the facts have been
reported to the competent authorities;

- interviews with the child victim take place, where necessary, in premises designed or adaptt
for that purpose;

- interviews with the child victim are carried outhere necessary, by or through professionals
trained for that purpose;

- the same persons, if possible and where appropriate, conduct all the interviews with the chi
victim;

- the number of interviews is as limited as possible and interviews are aautiedly where
strictly necessary for the purposes of criminal investigations and proceedings;

- the child victim may be accompanied by a representative or, where appropriate, an adult «
the childbds choice, wunl ess eontnargiapectotithatperson’s i

Furthermore, the same article also stipulates that "Member States shall take the necess
measures to ensure that in criminal investigations (...) all interviews with the child victim or, where
appropriate, with a cld witness, may be video recorded and that such video recorded interviews ma
be used as evidence in criminal court proceedings in accordance with their national law (paragraph
and (...) to be able to order the hearing without the presence of the puttie child victim be heard
in the courtroom without being present, in particular, through the use of appropriate communicatic
technologies (paragraph 5).

4. A special place in the rights enjoyed by victims of trafficking is their righto be assistetly a
lawyer.

We return to this right because the victim of trafficking in persons, unlike other victims of
crimes benefit from additional legal provisions which ensures them a right to defend more comple
than the right afforded to other categoriesiofims of crimes, namelfree of charge and mandatory
legal counselingIn other words, victims of trafficking have a privileged status compared to other
types of victims of crimes, together with underage victims and those in special situations, being tt
only categories of victims for which legal counseling is free of charge and mandatory by law.

In this regard, Article 93 paragraph 4 of the Criminal Procedure Code provides that "lega
counseling is mandatory when a victim or civil party lacks mental ctanpe or has a limited mental
competence".

These procedural provisions are supplemented by the special provisions of Law no. 678/20(
on preventing and combating trafficking in persons, prividing that "victims of human trafficking are
entitled to receivemandatory legal counselingfor exercising their rights within the criminal
proceedings provided by lawat all stagef the criminal trial and are also entitled to supply evidence



for their demands and civil actions against persons who have committedhties stipulated in this
law, where they are involved". (Article 43 in conjunction with Article 44 of Law no. 678/2001).

These latter special provisions grant a broader protection to victims of trafficking than othe
categories of victims in the sensettlizey receivemandatory legal counselingot only when they
lack legal competence or have limited legal competence, as provided by Article 93 paragraph 4 of t
Criminal Procedure Code, batso when they are adujtérticle 44 of Law no. 678/2001 exprégs
providing that.

So during prosecution both the underaged and the adult injured partys benefit from mandato
legal counseling.

Moreover, if the trafficked person is unwilling to participate in the criminal proceedings as
injured party, and hence as tiparty and the prosecutor, under Article 81 paragraph 2 of the Criminal
Procedure Code, finds necessary his/her hearingtasss the victim does not lose the right to be
mandatory assisted by a lawyer.

Thus, even if s/he is only a witness in the criahiproceedings, s/he remains victim of
trafficking in persons under Article 43 in conjunction with Article 44 of Law no. 678/2001 and benefits
from mandatory legal counseling, the above mentioned laws making no distinction between victims
injured partysvictims as civil parties or victims as witnesses.

The legal provisions adopted at European Union level, Article 12 paragraph 2 of Directive
2011/36/EU on preventing, combating and protection of trafficking victims also support this point o
view by usingthe same term, namely "victim of human trafficking".

Thus, according to this article: "Member Stagkall ensure that victims of trafficking in human
beingshave access without delaylagal counsellingand, in accordance with the role of victims in
the relevant justice system, to legal representation, including for the purpose of claiming compensatic
Legal counsellingand legal representation shall tree of chargewvhere the victim does not have
sufficient financial resources".

What would be theractical right of the witnesgictim who require such special protection,
precisely mandatory appointment of a lawyer during the criminal investigations? For example, th
witnessods r-incgntinatiort, undeaArticlé 1d.8 of thd Criminal Pemttire Code.

5. As concernghe right of the victim as injured party to consult with his/her lawyekrticle 111
paragraph 3 of the Criminal Procedure Code is supplemented with Article 109 paragraph 2 of the sa
law; it provides that a injured party, bdbefore to be heard by the prosecutor and during the hearing,
may consult with his/her lawyer, either a chosen lawyer or a duty lawyer, and when deemed necess
by the prosecutor, may allow him/her to use his/her own notes.

6. Another right of the victim as injured party exercised through his/her lawyer, either a chosen
lawyer or a duty lawyer, is covered by Article 93 paragraph 1 of the Criminal Procedure Code which
provides that "during the criminal investigatithre lawyer of the injured partyf thethe civil party

or civilly liable party is entitled to be notified df..) to witness the performance of any criminal
investigation actinder the provisions of Article 98 consult documents in the file, to file complaints
and memoranda”.

7. Furthermore, Article 93 paragraph 2 supplemented by Article 92 paragraph 8 of the Criminal
Procedure Code provides that "the lawyer of a victim, a civil party or a party with civil liability
has the right tdbenefit from the time and facilities necessary for theeparation and implementation
of an effective defense".

8. Another recognized right of the victim as injured party during the criminal prosecution is
his/her right to privacy and security.

In this regard, Article 113 of the Criminal Procedure Code pesvithat Wwhen the
requirements established by law in respect of the status of threatened or vulnerable witnesses are n
or for the protection of private life or dignity, criminal investigation bodies may order protection
measures specified under Articte34-130 (...)".

By regulating this right, it is explicitly recognized the right of the victim as injured party to
personal safety, protection against intimidation or revictimization; this is necessary when the injure



party through his/her statementsissbj ect to the certain risks,
to intimidate or threat the victim and hamper the prosecution.

In this regard, Article 125 of the Criminal Procedure Code provides that "if there is a reasonabl
suspicion that the lifgphysical integrity, freedom, assets or professional activity of a withess or of a
member of their family could be jeopardized as a result of the data provided by them to judicial bodit
or of their statements, the judicial bodies of competent jurisdici@il grant them the status of
threatened witnesand shall order one or more of the protection measures set by Arts. 126 or 127, ¢
applicable".

At the same time, Article 130 of the Criminal Procedure Code provides that "the prosecuto
(...) may decide tgrant the status ofulnerable witnes$o the following categories of persons: the
witnesses who suffered a trauma as a result of the committed offense or of the subsequent behavic
a suspect or defendant and the underage witn

However, the specidaw provisions, namely Article 26 paragraphs 2 and 3 of Law no.
678/2001 provide that "victims of trafficking, whereas providing the prosecuting authorities or the
court with critical information and data for the identification and holding criminalporesible of the
offenders, can be included under the Protection program for withesses, under THelawacy and
identity of victims of trafficking are protected under this law".

In particular, the privacy and security of the victim of trafficking is achieved through the
prosecutor 0s pootectieermeasgdsitn regadd tat tlee victim @s injured party, as
provided by Article 126 paragraph 1 of the Criminal Proce@aee.

Suchprotective measuresiclude:

-surveillance and guard of the witnessd resi

- accompanying and ensuring protection to the witness or to their family members during travels;

- protection ofidentity data, by issuing them a pseudonym under which the witness shall sign thei
statement;

- hearing of a witness without them being physically present, through-aigigio transmission
devices, with their voice and image distorted, when the otleasures are not sufficient.

During the criminal investigation, the prosecutor shall apply one or more protective measure
from those listed above, either ex officio or at the request of the victim as injured party, regarding or
party or one main procedlrsubject, as stipulated by Article 126 paragraph 2 of the Criminal
Procedure Code.

If the prosecutor decides the application of the last two protective measures, namely tr
protection of the identity data by granting the injured party a nickname tdisifper statememt and
the hearing of the injured party without his/her presence by audiovisual means of transmission a
distorted voice and image; in these two situations, the statement of the injured party shall not inclu
the actual address or its idiy data, these being recorded in a special register which can be accesse
only by the prosecutor, the judge of rights and freedoms, the judge of the preliminary chamber or tl
court, under conditions of confidentiality (paragraph 3 of Article 126 oftirainal Procedure Code).

9. Not least, during prosecutiorphaseit is recognized the right of the victim as injured party to
the prevention of revictimization.

This right is not explicitly covered by the Criminal Procedure Code or by the Law no. 678/2001

Instead, in the European Union, the right of the aggrieved person to the prevention ¢
revictimization, also known aprevention of secondary and repeateidtimization isexplicitly
governed by two legal acts, namely: the Directive 2011/36/EU on pregerdombating and
protection of victims of trafficking and the Directive 2012/29/ EU establishing the minimum standard:
on the rights, support and protection of victims of crime.

In this regard, Article 12 paragraph 4 of the Directive 2011/36/EU provrdss"without
prejudice to the rights of the defence, and according to an individual assessment by the compet
authorities of the personal circumstances of the victim, Member States shall ensure that victims
trafficking in human beings receive specifieatment aimed at preventing secondary victimisation by
avoiding, as far as possible and in accordance with the grounds defined by national law as well as w
rules of judicial discretion, practice or guidance, the following:

- unnecessary repetitiorf mterviews during investigation, prosecution or trial;



- visual contact between victims and defendants including during the giving of evidence suc
as interviews and crosxamination, by appropriate means including the use of appropriate
communicationgchnologies;

- the giving of evidence in open court;

-unnecessary questioning concerning the v

The second legal act adopted by the European Union, namely the Directive 2012/29/E!
provides in Article 18 that: "without prejudice to the rights of the defence, Member States shall ensu
that measures are available to protect victims and their familybersnirom secondary and repeat
victimisation, from intimidation and from retaliation, including against the risk of emotional or
psychological harm, and to protect the dignity of victims during questioning and when testifying
When necessary, such measustall also include procedures established under national law for the
physical protection of victims and their family members".

Further, Article 19 of the same Directive provides that "Member States shall establish th
necessary conditions to enable awapide of contact between victims and their family members, where
necessary, and the offender within premises where criminal proceedings are conducted, unless
criminal proceedings require such contact. Member States shall ensure that new court pesmises h
separate waiting areas for victims".

All these rights of victims of trafficking recognized when they participate at the prosecution a:
injured partys have dramatically changed their status in the criminal process by increasing their role
the perfornance itself of the criminal proceedings. Thus victims were granted again their role in thei
own criminal proceedings by ensuring the criminal procedural tools with which they can defend the
position against the defendant.

3.2. Victim of humantrafficking rights as civil party in criminal proceedings

Naturally, the victim as injured party of the offense of trafficking in personshieasght to
be actively involved not only in settling the criminal side of the case, but also in resolvingithe ci
side.

Thus the victim as injured party may join the procedings as a civil party and may bring the civi
action in this procedural framework.

If the victim as injured party intends to exercise this right, Article 84 paragraph 1 of the
Criminal Procedur&ode provides that "an injured party who initiates a civil action within criminal
proceedings is party to the criminal proceedings and is called a civil party."

Further, Article 85 paragraph 2 of the Criminal Procedure Code provides that "the capacity &
civil party of a person who suffered a prejudice as a result of an offense does not preclude their rig
to participate as a victim in the same case".

From an analysis of these two legal texts it results that the victim of traffickmthe right to
choase his/her quality to participate in the criminal proceedings, ie either as injured party or civil

party.

1. The right of the injured party to join the proceedings as a civil partystands out clearly as the
most important right of victims of traffickingithe criminal proceedings, because by exercising his/her
right, the victim obtains material, physical and moral compensation as a result of offense.

We can state quite rightly that all other rights of victims of trafficking are organized around
thisright.

Being a right of particular importance for victims of trafficking, Article 20 paragraph 1 of the
Criminal Procedure Code provides that it is mandatory for the prosecutor or the criminal investigatic
body to inform the victims as injured party abths right.

The possibility of settling the civil side within the criminal proceedings is a facility granted by
the legislature to the victim as injured party in order to avoid going through two processes, one in fro
of the criminal courtandoneinthbei vi I court. At the same, it i
of the damage s/he had suffered; considering the principteettiminal retains the civilthe victim
would not be able to address to the civil court before a decision in thaakipnoceedings.



2. The legislature set a deadline by which the victim of human trafficking may exercise this right,
namely starting the inquiry. In this regard, Article 20 paragraph 1 of the Criminal Procedure Code
which provides thatcivil action can le introduced in criminal proceedings before the commencement
of the inquiry.

After this procedural step the victim of traffickingses the right to join the criminal
proceedings a civil party, but does not lose the right to compensation for the damiagd by the
offensein this regard Article 27, paragraph 1 of the Criminal Procedure Code expressly provides th:
"if s/lhe does not join the criminal proceedings as a civil party, a victim or his/her successors may fi
an action at the civil court for éhremedy of the damages caused by the offense"”.

Setting a time limit by which the victim of human trafficking can join the criminal proceedings
as civil party aims first to respect the rights of the defendant to organize in good time the defen:
against tle civil claims of the trafficked person.

Second, setting a time limit by which the victim of human trafficking can join the criminal
proceedings as civil party aims to smooth the trial, because the settlement of the civil side of the cz
involves, similarto settling the criminal side, the production of evidence that the court needs in orde
to pronounce a decision.

3. If the trafficked person is underaged or is in a special condition, having no legal capacity or
limited legal capacity, Article 19 paragraph 3 of the Criminal Procedure code provides that a

civil action shall be initiated on their behalf by their legal representative or, as applicable, by the
prosecutor, under the terms of ArR0 paragraphs 1 and'2 The legislature thus providepecial
protection to certain categories of peopbtensidering their vulnerable condition.

However, it should be noted that this special protection the above mentioned category ¢
victims enjoy is much narrower than the special protection enjoyed by the saimes viader the old
criminal procedure rules.

Thus, if Article 17 of the old Criminal Procedure Code provided that the court was required tc
rule ex officio on damage compensation, including the moral compensation; the current crimina
procedural regulatiando not provide for such obligation of the court. In other words, the court shall
rule on the civil side of the caggovided there is a civil party constituteahder the provisions
expressly stipulated by law.

If the civil action was not brought in theiminal proceedings until the latest term (start of the
inquiry) by the persons specified by law (attorney or legal representative of the minor/person with
special condition)the court cannot settle the civil action within the criminal proceedings.

In this case, victims of trafficking, minors or persons with special conditions, do not lose theil
right to compensation for damage caused by the offence but, as was noted above, this right can
exploited separately by way of a civil action.

4.Inordertoensur e full respect for the victimds r
the offense, the legislator has foreseen his/her possibility choose how s/he intends/wishes to
exercise this right, either in criminal proceedings or separately in civibgeedings

In this respect Article 27 paragraph 1 of the Criminal Procedure Code provides that "if s/hs
does not join the criminal proceedings as civil party, the victim or his/her successors may file an actic
at the civil court for the remedy of damageaised by an offense”. Thus the legislature recognizes
the right of the victims of human trafficking to choose the court before his/her damages are recogniz
and receives appropriate material and moral compensations.

If the victim of human trafficking aboses to exercise this right in a civil action, it will be
accomplished only subject to the conditions that the trial in the civil court is suspended until the fine
resolution of the criminal case. In this regard, Article 27 paragraph 7 of the Crimacaldare Code
provides thatthe trial before the civil court shall be suspended after the initiation of criminal action
and until settlement of the criminal case by the court of first instance, but no longer thaf.a year

Considering the high importance tbis right of the victims of human trafficking and also the
legal consequences that can result from a possible failure of its exercise within the deadline set by |
or by persons expressly statdt legislature has provided that in the course of cahinvestigations
at the fist hearing of the injured party the prosecutor shall notify him/her of his/her right to join the
criminal proceedings as civil party.



5. Another right of the victim as civil party in the criminal proceedings is provided byArticle 81
paragraph 2 of the Criminal Procedure Code which stipulates that "the quality of civil party of
the person who suffered harm from an offense does not remove his/her right to join the same
case as injured party”. In other words, the trafficked atim is entitled to participate in the
prosecution in a double procedural quality, ie as civil party and as injured party.

6. In the European Union the right of the trafficked victim to receive compensation for damage
caused by offense is covered by Adie 17 of Directive 2011/36/EWvhich states that "Member
States shall ensure that victims of trafficking in human beings have access to existing schemes
compensation to victims of violent crimes of intent"”, and also by Article 16 of Directive 2012/29/EU
which states that "Member States shall ensure that, in the course of criminal proceedings, victims
entitled to obtain a decision on compensation by the offender, within a reasonable time, except whe
national law provides for such a decision to kedmin other legal proceedindgdember States shall
promote measures to encourage offenders to provide adequate compensation to victims".

7.As concerns other rights recognized by the law to the civil party as victim of trafficking during
criminal investigations Article 85 paragraph 1 of the Criminal Procedure Code stipulates that "during
the course of criminal proceedings, a civil party has the rights listed under Art. 81", precisely all th
procedural rights that the law recognizes to the injured partyctim of trafficking during the criminal
investigations.

Since these rights have been thoroughly analyzed in point | of this study, this analysis will nc
be resumed, being necessarily to emphasise only that during prosecution the civil party asf victim
human trafficking shall enjoy and exercise all these rights to the same extent and in the same cont
as presented with regard to the injured party as victim of trafficking.

3.3. Victim of human trafficking rights as witness during criminal investigations

As noted above, the injured person as victim of trafficking in perbassthe right not to
participate in criminal proceedings as injured parhy this case, if the prosecutor considers necessary,
may order his/her hearings witnessduring criminal investigations, as provided by Article 81
paragraph 2 of the Criminal Procedure Code.

As such, the victim of trafficking in persons as witness during the criminal prosecution, as wel
as the rights referred to in the study when it was analymedtatus of injured party and that of civil
party, also enjoys the following rights specific to witnesses, as provided by the Criminal Procedur
Code:

1. The right to be subject to protection measur@sticle 120 paragraph 2 letter a);

2. The right to receive reimbursement ekpense@curred by their being summoned before
judicial bodies when the conditions provided by law are n{étticle 120 paragraph 2 letter a);

3. The right to avoid seHncrimination (Article 118).

1. The right ofthe trafficked victim as witness during the criminal investigation to be subject
to protective measures

If the victim of human trafficking is #éhreatened witnesmm the criminal prosecution, under
Article 125 of the Criminal Procedure Codbke protectie measuresvhich may be ordered by the
prosecutor during the criminal prosecution for this are:

-surveillance and guard of the witnessod r .

- accompanying and ensuring protection to the witness or to theiryfan@bers during

travels;



- protection of identity data, by issuing them a pseudonym under which the witness shall sig
their statement;

- hearing of a witness without them being physically present, through-amgidio transmission
devices, with their voie and image distorted, when the other measures are not sufficient (Article 12¢
paragraph 1).

The prosecutor orders the application of protection measures ex officio or upon request by t
witness, one of the parties or a main trial subject (Article 12&goaph 2).

If the prosecutor decides the application of the last two protective measures, the statement
the threatened witness will not include the actual address or his/her identity data, these being recor
in a special register which can be accessdy by the prosecutor, the judge of rights and freedoms,
the judge of the preliminary chamber or the court, under conditions of confidentiality (Article 126
paragraph 3).

The protective measures ordered by the prosecutor shall be maintained throughouatitial
proceedings if the state of danger did not cease (Article 126 paragraph 6).

If the victim of human trafficking is @rotected witnessn the criminal prosecution under
Article 129 of the Criminal Procedure Code, there is one protective mehaticauh be ordered by the
prosecutor during the criminal prosecution. Namely, the hearing of the protected witness by audi
video means, without him/her being phisically present in the same place with the prosecutor. The m:
procedural subjects, their pigis and lawyers can question the witnesses heard, but the prosecutor ma
reject the questions that could lead to the identification of the witness (Article 129 paragraphs 1 ai
3).

And finally, when the victim of human trafficking is\allnerablewitnessin the criminal
prosecution under Article 130 of the Criminal Procedure Code, the protective measures that may
ordered by the prosecutor during the criminal prosecution are:

- accompanying and ensuring protection to the witness or to their family membeng
travels;

- hearing of a witness without him/her being physically present, through -aidgdio
transmission devices; voice and image distortion is not mandatory, as in the case of the threatel
witness, but it will be appreciated by the proseculbe latter protective measure shall be ordered by
the prosecutor only if the other measures are not sufficient.

It is noted that, when dealing with the issue of protective measures granted to witnesses, t
Criminal Procedure Code uses three notionsmeta the threatened witness, the protected withess and
the vulnerable witness. Only two of these three concepts are defined by the Code, namely threate
witness and the vulnerable witnesses.

Thus, as concerns tliereatened witnes#rticle 125 of the @de provides thatif there is a
reasonable suspicion that the life, physical integrity, freedom, assets or professional activity of
witness or of a member of his/her family could be jeopardized as a result of the data provided to t
judicial bodies oftheir statements, the competent judicial body shall grant him/her the status o
threatened witness (...)".

With regard to therulnerable witnessArticle 130 of the Code provides that "the prosecutor
(...) may decide to grant the status of vulnerableeg#no the following categories of persons: the
witnesses who suffered a trauma as a result of the committed offense or of the subsequent behavic
a suspect or defendant and the underage witness".

From the interpretation of the two definitions above tiomed and in the absence of a
definition of the concept girotected witnessye can state that the category of protected witness will
include all those witnesses which are neither threatened witnesses, nor vulnerable witnesses, but wk
protection reques his/her hearing to through audideo devices, namely without being phisically
present in the same place with the prosecutor, with the main procedural subjects, the parties and tl
lawyers.

The protective measures that may be granted to the widnesg prosecution are different in
the three categories of withesses (threatened, protected and vulnerable); the threatened one sha
granted the most of the protective measures and the protective one the fewest. The difference in te
of content ofthe protection measures for three categories of witnesses is due to the existence
differences of the risks associated.



2. The right of the trafficked victim as witness during the prosecution to receive
reimbursement of the costs occasioned by his/appearance before the prosecutor

The victim, of human trafficking as witness during the criminal prosecution is entitled to
receive reimbursement of the costs occasioned by his/her appearance before the prosecutor. The
exercise of this right is achied by an application that the victim of trafficking as witness during the
criminal prosecution, submitted to the prosecutor, proving the expenses incurred and their amount.

Article 273 of the Criminal Procedure Code provides those three types of expeases
witnesses may require. Thus, according to tt
of their travel, upkeep and accommodation costs as well as other incidental expenses occasionec
their presence. Witnesses (...) who are employeas ofganization are entitled to continue receiving
their pay from their place of employment for the duration of their absence from work as caused &
being called upon by the criminal investigation body or the Court (...). The witnesses who are n
employel, but do derive income from work are entitled to receive a compensation (...)".

Likewise are the legal provisions adopted by the European Union, Article 14 of Directive
2012/29/EU providing that "Member States shall afford victims who participate ininetim
proceedings, the possibility of reimbursement of expenses incurred as a result of their actiy
participation in criminal proceedings, in accordance with their role in the relevant criminal justice
system. The conditions or procedural rules under whathms may be reimbursed shall be determined
by national law'

3. The right of the trafficked victim as witness during the prosecution to avoid -self
incrimination

The trafficked victim as witneshiring the prosecutiamas the right to avoiskelincrimination.
Thus, under Article 118 of the Criminal Procedure Code "a witness statement given by a person w
had the capacity as suspect or defendant before such testimony or subsequently acquired the cap:
of suspect or defendant in the samase; may not be used against them. At the moment when they
record the statement, judicial bodies are under an obligation to mention their previous capacity".

Special provisions on this right are provided by the Directive 2011/36/EU on preventing anc
combaing trafficking in human beings under Article 8 providing that "Member States shall, in
accordance with the basic principles of their legal systems, take the necessary measures to ensure
competent national authorities are entitled not to prosecutgose penalties on victims of trafficking
in human beings for their involvement in cri

3.4. Case Studies
Case Study 1

The facts:

By indictment no. X/ D/ P/ 2016 HighhCeurtBfiCassatoa u t
and Justicé The Directorate for Investigating Organized Crime and Terrori€entral Structure the
defendant V.V.l. was sent to trial in remand; the defendant together with the defendants N.M.A
O.M.M., T.G., G.M. and P.M.G. we found guilty for organized criminal group at which the
defendants zZ. P., C.H., S.C., C.A.M., R.M. a
was also supported materially and morally by the defendants I.M., C.V., G.A., S.ILA. and&8l&dl. ¢
"B" for offenses of human trafficking and trafficking in minors.

Therefore:

1. In early April 2016,V.V.l. together with the defendants R.M. called "P", S.V.M. and N.M.A.
recruitedthe injured party C.1.A. aged 13for sexual exploitation; they took advantage of her visible
state of vulnerability and took her from the city B. to the city C.N., where in early April 2016 they
accomodated her for about three days for the same purpose in an apartment located at iadtieess
city C.N. which was rented by the defendant N.M.A.; in this context, the defendants V.V.I. and N.M.A
provided her with psychoactive substances and together with the defendants S.V.M. and RM call
"P" had permanently supervised her, and the dizieinS.V.M. exerted physical violence against the
injured party.



2. On 01.04.2016/.V.1. received from the defendants G.M. called "P" and P.M.G. calledhi&"
civil party G.C.M. aged 2Q taking advantage of her visible state of vulnerability first he transported
her from the city B to the city C.N. and subsequently, together with the defendant N.M.A. in the citie
S., C. and C., where together with the defendants N.M.A., O.M.MCank . G. accommo
during 01.04.2016 until 14.09.2016, with the moral complicity of the defendant-@hA.victints
mother, with the purpose of her sexual exploitation; in this context, the defendant V.V.l. hac
permanently supervised her and exérighysical violence against the injured party; he also provided
her with psychoactive substances purchased from the defendant B.F.I. said "B".
3. 0On 02.04.201&.V.I. received from the defendant S.I.A. called "A.@&#& witness D.M.R. aged
19, for the pupose of sexual exploitation; she was recruited in early April 2016 by the defendant S.I.A
with the aid of the defendants G.M. called "P" and P.M.G. called "B"; they took advantage of th
victimé wisible state of vulnerability togehter with the defendsitl.A. and with the aid of the
defendants T.G., .M. and C.V. transported her from the city B. to the city C.N. where the)
accommodated her during the period 02.04.2016.04.2016; in this context, they deprived her of
liberty, they physically abuseahand provided her with psychoactive substances purchased from the
defendant BFI called "B".
On 03.05.2016, V.V.l. together with the defendants N.M.A. and P.M.G. called "B" transported the
injured party L.M.D. aged 16, from the city B to the city of Cfbk the purpose of her sexual
exploitation; the injured party was recruited in early May 2016 by the defendant N.M.A..

2.0n 03.05.201%.V.I. receivedthe civil party B.F.A.M. aged 19, for the purpose of sexual
exploitation from the defendants G.M. called "P" and P.M.G. called B; she was recruited in early Ma
2016 by the mentioned defendant who took advantage of theidilgle state of vulnerability and
transported her togetheittvthe defendants N.M.A. and P.M.G. from the city B. to the city C.N. and
subsequently the city S. where they accommodated her during the period 03.0220562016 for
the purpose of sexual exploitation; in this context, they permanently supereisaddchprovided her
with psychoactive substances purchased from the defendant B.F.I. said "B".
4. In late May 2016Y.V.I. together with the defendant S.C. and with the aid of the defendants P.M.G.
called "B" and G.M. called "P" recruited from the citytBe injured party B.D.A. aged 15for the
purpose of sexual exploitation; on 01.06.2016 he transported her ttytke and subsequently to the
cities C.N., C., S., where together with the
the period 01.06.20163.08.2016 for the purpose of sexual exploitation; in this context, the defendan
V.V.l. had permanentlyupervised her, abused her physically and provided her with psychoactive
substances purchased from B.F.l. called "B".
5. During 02.01.2016 21.05.2016YV.V.l. together with the defendants N.M.A., T.G. and O.M.M.
obtained money through the prostitutiontioé¢ witness N.A.F. aged 2¢n the cities C.N. and S. and
facilitated her prostitution by posting ads on the Internet, by ensuring her protection; in this contex
the defendants V.V.l. and N.M.A. exerted physical violence and threats against the witness.
6. During 12.08.2016 14.09.2016Y . V. I . t oget her with the defe
and I.M. obtained money through the prostitutiomhaf withess N.A.F. aged 2in the cities C.N., S.
and C., and facilitated her prostitution by posting @aashe Internet, by ensuring her protection and
raising her minor children.
7. During 02.04.2016- 15.04.2016they obtained money through the prostitutiontieé withess
D.M.R. aged 19,together with the defendants N.M.A., G.M., P.M.G., .M., C.V. an@.Tthey
facilitated her prostitution by posting ads on the Internet, by ensuring her protection and raising h
minor child; the defendant V.V.l. exerted physical violence and threats against the injured party.

Description of the legal issues:

During the prosecutiornthe case prosecutor ordered the issuance of a letter to the Bar B. fol
the designation of duty lawyers for thdeledants unassisted by chosen lawyers, under Article 91 CPC
and also for the injured minors, according to Art. 93 paragraph 4 CPC.

The defendantsbéd chosen | awyers requested
of the date and time of the heagiof the injured parties.
1.In order to hear the injured partiBd.A. andC.I.A., the prosecutor notified the defend@atsosen
lawyers and the lawyers appointed ex officio by the prosecutor for the injured parties.

On hearing of these two injureparties, respectively on 20.10.2016, there were present the
defendantdchosen lawyers, the lawyers appointed ex officio for the injured parties, and the prosecuto



The defendantschosen lawyers formulated several questions to be addressed to the injure
parties, but they were dismissed by the prosecutor because they concerned privacy issues of the injt
parties.

2. The defendanéchosen lawyers were notified about the hearing of the injured pBrie&.M.
andG.C.M..

On hearing of these two injudgarties, respectively on 22.10.2016 participated the defeddants
chosen lawyers and the prosecutor.

Since the two injured persons notified the prosecutor even from the beginning of thei
statements that they joined the proceedings as civil partiesdaartitount of 1.000.000 Euro, the
defendantsd chosen | awyers formul ated sever e
the civil claims brought by them. The prosecutor censured those questions of the lawyers related
their private life eitler by their reformulation or by dismissal.

3. The defendantschosen lawyers were notified about the hearing of the witnésdéR. and
N.A.F..

The defendantxhosen lawyers and the prosecutor attended the hearing of the two witnesse
respectively or27.10.2016. The defendadthosen lawyers formulated questions to be addressed to
the two witnesses; among them there were questions related to the private life of the witnesses. Fr
the formulation of these questions, although rejected by the prosetgtdwo witnesses refused to
give statements in the case, motivating they were ashamed to describe the facts in the presence of
men.

é .

Presentation of the legal solutions:

1. At the first hearing (dated 20.10.2016), the prosecutor heard the @indr who was aged 13, in
the absence of a parent or her legal representative. At the same time, the prosecutor did not require
presence of a psychologist and a representative of the General Directorate of Social Assistance
Child Protection, asequired by Art. 24 paragraph 3 of Law 678/2001.

The hearing of the mindZ.I.A. provides grounds for relative nullity, according to Art. 282 of
the Criminal Procedure Code.

2. At the second hearing (dated 22.10.2016), the adult injured prEeS.M and G.C.M. were not
assisted by a lawyer, as required by Art. 44 of Law 678/2001, under which legal counseling |
mandatory. The prosecutor should have ordered the appointment of duty lawyers for the adult injur
parties, these being victims of human ticéing within the meaning of Articles 43 and 44 of Law no.
678/2001.

The hearing of the two injured parties provides grounds for absolute nullity under the
provisions of Art. 281 paragraph 4 of the Criminal Procedure Code, because when they joined t
proceedings as civil parties, the victims ceased to be the main procedural subjects according to Art.
of the Criminal Procedure Code and became parties under Art. 32 of the Criminal Procedure Code.

In this case, Art. 281, paragraph 1, letter f of the Crilrfltacedure code provides thdti%
always causing nullification the violation of rules concernliegal assistance by a lawyer for the
suspect or defendant, as well as of the other parties, when counseling is mandatory

3. At the third hearing (date#7.10.2016) the witness&IM.R. andN.A.F. were not assisted by a
lawyer, as required by Art. 44 of Law 678/2001, under which legal counseling is mandatory. Th
prosecutor should have ordered the appointment of duty lawyers, since the adult withesses wi
victims of human trafficking within the meaning of Articles 43 and 44 of Law no. 678/2001.

The hearing of the two injured parties provides grounds for relative nullity, according to Art.
282 of the Criminal Procedure Code.

Victims of human traffickingcan choose to be witnesses in the criminal proceedings by
renouncing the quality of injured party, as stipulated by Art. 81 paragraph 2 in conjunction with Art
115 paragraph 1 of the Criminal Procedure Code.



Case Study 2

The facts:

By indictment no. X/ D/ P/ 18.11.2015 the P
Cassation and JustiteThe Directorate for Investigating Organized Crime and Terrorism ordered the
i ndict ment of the defendanMsCICS.M,.SV.GCLM;, G.F, GC.,. F
G. C. , F. P., S.A. 0., B. I ., T. E. B., D. C. , M. |
criminal group with the aim to commit the offensedrafficking in personandtrafficking in minors
through thesexual exploitation of the victims; the victims were recruited by false promises of marriag
or by offering jobs abroad (as housekeepers, {s#lgrs or elderly carers) or being abducted off the
street.

The defendants C.G., C.F. and C.F. called "C" rémduthe young girls from the Moldova
region; then they transported the victims to Bucharest and sold them to their grandchildren,
defendants C.S., C.M. and C.l. who were sexually exploiting the young girls recruited across Bucha
or were resellingitem to Giurgiu to the defendants M.S. and S.V.G. (who were exploiting their victim:
in Italy) or to other defendants.

The young girls were also recruited directly by the defendants C.S., C.M., C.1,, LM., G.F., G.
G. C. , F. P., S. A. fe using Thh physical appehranned tay rdtablishimg cohabitior
relationships with the victims and persuading them to prostitution against remuneration, with a view
build a future together. The first three defendants were recruiting victims also thralgcei by
kidnapping the victims in the street and forcing them to engage in prostitution and reselling them amc
defendants.

The victims were accommodated either at
locations or in hotels in Italy Rome;the victims were transported to customers (when required) either
by the defendants B.I. and T.E.B. (the tdxrivers who were receiving a commission for transport, and
when they were required by the defendants they were watching the victims and receivayjrom
customers) in Romania, by the defendants in person in ItalRome.

The wvictims were exploited both by the v
recruitment; the defendants D.C. (the concubine of the defendant C.M.) M.I.G.Mnev&e taking
care of the wvictimés outfits; they were resp
pl ace and they were accompanying the victi me
alsoposting ads on the Internet redd to offering sexual services against remuneration.

e.

Description of the legal issues:

1. During the prosecution on 10.09.2015 the minor injured parties A.N., H.I, T.R., P.l., G.D. and
U.N. were heard in the presence of all persons expressly provided by law on hearing minors; there a
participated the defendants M. S. ,ndtGe dGty langersM.
appointed for the injured minors.

2.0n 11.09.2015, in the presence of all duty lawyers and chosen lawyers there were heard the ac
injured parties D.V., M.N., G.L., S.A.; the injured parties requested the prosecutor to be pitofected
the authorities, whereas immediately after the hearing of the minor victims by the prosecutor, tt
defendants S.M., C.G., C.M. and C.S. came at their places and threatened them, the adult victim C
being attacked by some of the defendants. The injpeeties also requested the arrest of the
defendants and to be notified about their release. The prosecutor asked the duty lawyers of the inju
parties to submit written requests in order to respond to them.

On 11.09.2015 the prosecutor requested tdggufor rights and freedoms the arrest of the
defendants C.G., C.F., C.F. called "C", C.S., C.M., C.l., SM.,, SV.G,, M., G.F, G.l., G.C,, F.P. an
S.A. k. since their release would represent &
C.G,C.M. and C.S. because they tried to directly influence the truth by threats against the adult injure
parties. The proposal was accepted by the judge of rights and freedoms, as formulated by t
prosecutor.

After the arrest, the duty lawyers of the adjlired parties did not submit also in writing those
requested orally by the injured when they were heard by the prosecutor, because the defendants v
arrested.
3.0n 25.09.2015, at the request of the chosen lawyers of the defendants S.M., C.G, CCM.and
(who requested this in order to comply with



minors were reheard (being present all the persons expressly provided by law for hearing minors);
this occasion, the chosen lawyers of the dddets bullied the victims by raising more questions on
issues related to the private life of the victims, determining them to refuse to give statements in ti
case.

On 20.10.2015 the claim of the defendant M.S. requesting the replacement of the privision
detention with judicial review was admitted because the defendant needed medical care that could
be provided in prison.

Between 20.10.201515.11.2015 the only procedural steps carried out by the prosecutor were
the hearing of 10 witnesses in thegmece of the lawyers who requested this; on 18.11.2015 it was
ordered the indictment of the defendants in custody respectively under judicial review, by issuing tt
indictment.

e .

Presentation of the legal solutions:

1. The prosecutor had wrongly hedhg injured minors in the presence of the defendants S.M., C.G,,
C.M. and C.S. because during prosecution Art. 83 of the Criminal Procedure Code does not recogn
the defendantsdéd right to partici patiseproddedferct |
inquiry (Articles 351 and 380 paragraph 2 of the CPC).

In this regard, the prosecutor infringed the provisions of Art. 12 paragraph 4 letter b of the
Directive 2011/36/EU and of Art. 19 of the Directive 2012/29/EUtenvictings right to pevention
of repeat victimizationthe legal provisions laid down for the avoidance of visual contact between the
victim and the offender during the hearings and the provisions of Art. 124 paragraph 4 CPC providir
that kearing of an underage witnesses traw®id to cause any negative impact on theirchological
state.

2. During the hearing of the adult injured parties, the prosecutor had wrongly requested the du
lawyers to submit written requests by which the adult injured parties requested bettigmdtrom
the authorities and to be informed on the release of the defendants, because these requests can al
made orally by the injured parties when interviewed by the prosecutor, since the prosecutor has |
obligation to register such requestghi statement of the injured party.

Even if subsequently the duty lawyers did not submit such written requests because the
considered that there were no longer grounds for this, as the defendants were arrested, the prosec
had the obligation to rule athe requests of the victims to receive protection from the authorities,
particularly since the provisional detention for the defendants S.M., C.G., C.M. and C.S. was order:
and because they tried to directly influence the truth by threats against tihejaded parties. It was
infringedthe right of the injured parties to privacy and secusasyprovided by Art. 26 paragraphs 2
and 3 of Law no. 678/2001 and Articles 113 and 125 of the CPC, Art. 11 point 3 of the Directive
2011/36/EU, and Art. 18 of tHeirective 2012/29/EU.

As concerns the request of the adult injured parties to be informed about the release of t
defendants, the Criminal Procedure Code does not make the exercise of this right subject to a writ
request submitted by the injured pattythe prosecutor. Therefore, the prosecutor was obliged to
register these oral requests of the injured parties in their statements. Thus it was itfiengga of
the injured parties to be informed by the prosecutor about the release of the dedeaslgmbvided
by Art.111 paragraph 5 of the CPC, Art. 6 paragraphs 5 and 6 of the Directive 2012/29/EU.

3. The prosecutor had wrongly accepted the request submitted by the duty lawyers of the defenda
S.M., C.G., C.M. and C.S. concerning the reheadghgninor victims, due to the absence of any
objective grounds, with the violation of the provisions of Art. 113 paragraph 4 of the CPC, Art. 12
paragraph 4 letter a and Art. 15, point 3, point letter e of the Directive 2011/36/EU and also Art. 2
paragrap 1, letter b, Art. 23 paragraph 3, letter c of the Directive 2012/29/Bbeovictings right to
prevention of repeat victimizatiomhese legal provisions avoid repeated hearings of victims when
they are not absolutely necessary and also avoid unnecessgru e st i oni ng CcoOnNCe
private life. There were also breached the provisions of Art. 124 paragraph 4 of the CPC which stipule
that kearing of an underage witnesses must avoid to cause any negative impactmsythailogical

State.



Regading the right of the injured parties to be informed by the prosecutor about the release
of the defendantsas required by Art.111 paragraph 5 of the CPC, Art. 6 paragraphs 5 and 6 of th
Directive 2012/29/EU, the prosecutor infringed this right recogniaedll injured parties, because
the only procedural steps carried out by the prosecutor in the period 20.1018)15.2015 was the
hearing of the 10 witnesses.



CHAPTER 4

THE RIGHTS OF THE VICTIMS OF HUMAN TRAFFICKING IN THE COURT
PHASE IN ROMANIA

4.1. Right to information

The victims of crimes are entitled to receive information in a language they understand on
the applicable legal and administrative procedur@st. 43 of Law no. 678/2001)

The national legislation meets the European requirements established by Art. 6 (the right to recel
information about their case) and Art. 7 (the right to interpretation and translatitm Directive
2012/29/EU establishing minimum standards on tijietsi, support and protection of victims of crime.

Thus, the right to information is provided by Art. 43 of Law no. 678/2001 on preventing and
combating trafficking in human beings, and by Art. 4 of Law no. 211/2004 on the protection of victim:s
that estabthes a series of obligations that must be fulfilled by the judicial botignt of whichthe
victims presents first, namely the information concerning: a) the services and organizations th
provide counseling or any other form afsistance to victimaccording to their needs; b) the
prosecution authority to which they can make a complairthecyight to legal counsellingand the
institution they may address for this right; d) the conditions and procedure for granting free leg:
counselling;e) the procedural rights of the injured party and of the civil party; f) the conditions
ard procedures to benefit from under fhrevisions of Art. 113 of the Criminal Procedure Code and
of Law no. 682/2002 on witness protection, and its subsequent amendmehts;cghditions and
procedure for granting financial compensation by the State; h) the right to be informed when tr
defendant is deprived of liberty or condemned to imprisonment, on his/her release in any wa
accordingo the Criminal Procedure Code.

This information is made known to the victim in a language which s/he understands, or il
his/her native language (if s/he is a Romanian citizens belonging to a national minority). Fulfilling thi:
obligation is recorded in the minutes whichragjistered athe institution to which the judicial body
belongs to. There are also relevant the provisions of Art. 5 of Law no. 211/02004, showing that tt
Ministry of Justice and the Ministry of Interior, with the support of the Ministry of Communications
and Informatio Technology ensura telephone line available at any time to inform the victims of
crime The telephone line ensures the provision of information referred to in Art. 4 paragraph (1), th
access to the telephone line is free by dialing a single phone noatlmwide. Also, local authorities
and NGOs can establish local telephone lines for the information of victims of crime.

However, the information provided in Art. 4 paragraphstigll be publishedn the websites
of the Ministry of Justice and the Ministry
the courts and the police units may also publish it on the Internet.

During the trial and before the hearing, the court shall intbemnjured person on his/heght
to be informeaf his/her rights (Art. 81 CPC), and these rights are: to propose production of evidenc
by the judicial bodies, to raise objections and to make submissions; the right to file any othe
applications rela&d to the settlement of the criminal part of the case; to be informed, within a
reasonable term, on the status of the criminal investigation, upon explicit request, provided that th:
indicate an address on the territory of Romania,-araié address or aglectronic messaging address,
to which such information can be communicated; the right to see the case file, under the law; the ric
to be heard; to address questions to the defendant, witnesses and expeEresye an interpreter, free
of charge, whe they cannot understand, cannot express themselves properly or cannot communice
in the Romanian languagé urgent cases can be used technical means of communication, if it is
considered necessary and does not preclude the rights of the injuredhearityht to translation in a
language which s/he understands regarding any decision -oidiciment when s/he does not not
understand Romanian language; the right to be assisted by a lawyer or represented; the right to ap
to a mediator, where perrtatl by law; other rights provided by lavior example:



i The right to be informed of the fact that, in the event that the defendant is deprived o
freedom or convicted to a custodial sentence, the former can be informed of their release in any man
(Art. 111, paragraph 5 CPC);

| The right to become a civil party up to the beginning of the court investigation (Art.
374, paragraph 3 CPC).

If the person who suffered a physical injury, a material or moral damage for which the crimina
proceedings ar@itiated ex officio does not want to join the criminal proceedings, then s/he shall
inform the judicial body in this respect; if the judicial body considers necessary, it will heard the perso
as a witness (Art. 81 paragraph 2 of the CRQ)ractice, ofen the judge does not explain to the victim
the difference between the status of injured party/civil party and witness, in particular with regard t
the obligation to make statements and to tell the truth, respectively losing the right to obtai
compensabn in criminal proceedings.

However, such disclosure should take place in a synthetic manner, understandable for t
victim (according to the level of education), but also considering the time necessary for processing t
information (Art. 3 of the Directe 2012/29/EU the right to understand and to be understood).

There is also additional information on the procedure from the preliminary chamber, during
which, according to the legislative amendments decided by the Constitutional Court, the injured par
and the civil party may submit claims and exceptions regarding the competence and legality to sel
the court and the legality related to provision of evidence and documents by the prosecution authoriti

Also, the victim of trafficking in persons hasttight to be informed of the possibility to appeal
against a decision of ngerosecution ordered against the accused person for committing the illegal
activity; the provisions of Art. 336 paragraph 1, Art. 339 paragraph 4 and AH3BUCPC are
consistat with the provisions of Art. 11 of the Directive 2012/29/EU

4.2. Right to legal assistance and representation

Victims of trafficking in persons are entitled to assistance and support, including legal
counselling to support their claims and ciwlaims against the offendors who committed the crime
of trafficking in persons.

However, Art. 12 paragraph (2) of the Directive 2011/36/EU provides that Member States sha
ensure that victims of trafficking in human beings have access without delagltodegselling, and,
in accordance with the role of victims in the relevant justice system, to legal representation, includir
for the purpose of claiming compensation. Legal counselling and legal representation shall be free
charge where the victim dsenot have sufficient financial resources. Art. 13 of the Directive
2012/29/EU contains provisions in this respect.

At national level, the provisions of Art. 44 of Law no. 678/2001 are unequivocal in this regard;
persons stipulated in Art. 43 are entittedree legal counselling for exercising their rights within the
criminal proceedings provided by laat,all stages of the criminal trialand are also entitled to supply
evidence for their demands and civil actions against persons who have committedeébetpulated
in this law, where they are involved.

It also shows that the provisions of Chapter IV of Law no. 211/2004 on certain measures fc
the protection of victims of crime, as amended and supplemented, regarding the provision of free le
counsding to victims of crime are applied properly to victims of trafficking, as well.

A distinction needs to be made betweempulsory legal counsellingwhich is ordered by
the court on its own initiative from receiving the case file, issuing a letteetio¢hl bar association,
according to Art. 44 of Law no. 678/2001; for the underaged injured parties there are also consider
the the provisions of Art. 93 paragraph 4 CPP)feeellegal counsellinggranted under the provisions
of Chapter IV of Law no211/2004, under the following conditions:

- If the victim noticed the prosecution or the court within 60 days from the offense. If the
victim was unable physicallly or mentally to notify the prosecution authorities, tag@erm is
calculated fromhe date of termination of the inability condition; underaged victims and those under
interdiction are not required to notify the prosecution authorities or the court on the offense.

- The application may be submitted personally by the victim, the tegadsentative of the
minor or by the person under interdiction, by fgmvernmental organizations operating in the field of
victim protection, if it is signed by the victim.



- The application for free legal counselling is exempt from stamp duty; itlshdilled at the
court in whose jurisdiction the victim lives and shall be solved by two judges from the Commissior
for Granting Financial Compensation to Victims of Crimes through conclusion, within 15Tk
submission date. The application shaktlide thedentificationdetails of the victim, the monthly
i ncome per victimdéos family member, the docu
application and any other documents held by the victim which are useful for the settlement of tf
claim. The application for free legal counselling is settled by the council chamlseinoyoning the
victim and if rejected, the victim has the right to appeal within 15 days of notification.

- If the victim has not chosen a lawyer, the conclusion throwuigich it was granted the
application for legal counselling should include the appointment of a duty lawyerthed&w no.
51/19950n the organization and practice of the lavyerofession, republished, as amended and
supplemented, and thawyer's Staute

Free legal counselling is granted to each victim throughout the process, up to an amou
equivalent to two gross minimum salaries per country established for the year in which the victir
applied for free legal counselling, and the necessary funds fdefr@ecounselling are providdéemdm
the state budget through the Ministry of Justice.

These provisionalso apply correspondingly for granting the necessary amount to enforce the
judgment which awarded civil damages to the victim

With regard to thextrajudicial counselling(distinct from the judicial one during the criminal
investigation and trial), it consists of providing advice, submission of claims, petitions, referrals
initiating of other such legal proceedings and representation in front of paliorities or
institutions, other than judicial or with judicial powers, in order to achieve legitimate rights or interests
also during the settlement of disputes through alternative ways that may be subject to them.

Details for the granting of such caelling and the manner of appointing the lawyer are
provided by the Resolution no. 419/2008 of the National Union of Bars of Roin&h&Framework
Regulation- regarding the organization, functioning and powers of the legal counselling services o
the Bas. To be noted that under this act, the lawyer who provided extrajudicial counselling become
incompatible to provide legal counselling for the same case.

This is relevant because victims often need stability and do not have a pleasant perception o
changed lawyer. Also, there is no legal provision bindifigr example, the duty lawyer who provided
legal counselling to the victim during the criminal investigatiottsassist him/her in the trial stage.

Other problems occurring in practice are relatedtt he qual ity of the
performance, as such cases are distributed mainly to young lawyers, interns or permanent, who
always have adequate specialized training or experience to interact with victims. In addition, it |
allowed thesubstitution of the appointed lawyer with another lawyer registered at the Bar Register fo
legal counselling.

In theory, the victim has the right tequest the change of the appointed lawyer, but in practice
it happens rarely. On the other hand, it remeahe duty of the court to ensure a fair trial and to
determine whether, based on the performance of the appointed lawyer, the defense is effective,
guarantees for a fair trial guarantees being applicable not only to the accused, but also tatietans.
must also be ensured that the lawyer is not counselling parties with adverse interests in the case (.
88 paragraph 4 CPC).

Also, NGOs can provide legal counselling and legal assistance through their associate
lawyers, but during the trial stafgeey cannot draw conclusions, unless they are elected in the case o
designated to provide mandatory or free legal counselling.

4.3. Right not to cooperate with law enforcement bodies

Pursuant to Art. 2 letter ¢ of Law no. 678/2001, the quality of victim of human trafficking is
not conditional on his/her participation in criminal proceedirtgs: term victim of trafficking in
persons shall mean the individual, passive subject of thegatout in Articles 210, 211, 264 and 374
of the Criminal Code or of the attempt of one of those facts, whether s/he participates or not in tt
proceedings as injured party.

Moreover, Art. 81 paragraph 2 of the CPC provide about the possibility ofetiserpwho
suffered a physical injury material or moral damage for which the criminal proceedings are initiated



ex officio does not want to join the criminal proceedings, then s/he shall inform the judicial body ir
this respect; if the judicial body caders necessary, it will heard the person as a witness

In practice, refusal to appear before the court or to make statements during the trial can also
a consequence of namompliance with the period of reflection that the victim is entitled to duhiag t
criminal investigations, when generally- the judicial bodies concentrate more on provision of
evidence me less on respecting the right of victims to reflection (provided by Amf 3@w no.
678/2001, namely a period of 90 days).

If the victim doeshot wish to cooperate with the judicial authorities, s/he does not receive state
support services for trafficked persons, but can receive assistance and protection provided by n
governmental organizations.

As concerns children, there are no special igions (just related to their hearing), but it must
be noted that that they are considered victims whether they wish or not to cooperate with the judic
bodies and must receive protection and age specific assistance.

4.4. Right to privacy and safety

The fear of most victims of trafficking is related to the advertising involved by the criminal
proceedings (especially the desire not to inform the family about what happened or avoiding tf
disclosure to the public by publishing information about thel, tiae media access/public
di ssemination, disclosure of the victimbés id

Art. 12 paragraph 4 of the Directive 36/2011/EU expressly states that without prejudice to th
rights of the defence, and accordtagan individual assessment by the competent authorities of the
personal circumstances of the victim, Member States shall ensure that victims of trafficking in hume
beings receive specific treatmeaimed at preventing secondary victimation. However, te
Directive 2012/29/EU contains similar provisions in Articles2ZDBand Art. 23.

At national level, Chapter 4 of Law no. 678/2001 contains specific provisions on judicial
proceedings. According to Art. 24, court sessions in cases involving crimes igkingffin human
beings within Art. 211 of the Criminal Code and child pornography within Art. 374 shall not be oper
to the public. The court proceedings can be attended by the parties, their representatives, legal coun:
as well as other persons whosegence is deemed necessary by the court.

In cases involving the offenses under Chapter VII of Title | of the special part of the Criminal
Code and in cases involving offenses of facilitating illegal residence in Romania, provided by Art. 26
of the Criminal Code, and child pornography, providgd\it. 374 of the Criminal Codéhe hearing
of a minor under 14 yearshall be made in the presence of at least one parent or legal representativ
and is also mandatory the presence of a psychologist or a representative of the General Directorat
Socid Assistance and Child Protection.

However, the trial involving offenses of trafficking in persons, provided by Art. 210 of the
Criminal Code, and facilitating illegal residence in Romania, provided by Art. 264 of the Criminal
Code, the court may decidehold the session behind closed doors upon the request of the victim (Art.
25 of the same law).

These provisions completed with those from Art. 352 CPC on the public character of the
hearing and exceptions to this rule.

Thus, the court hearing shall be pabexcept for the cases provided by law. The hearing taking
place in chambers shall not be public. Persons undgedi®may not take part in the court hearing,
except for when they are parties or witnesses; the same holds for persons carrying \egeppniar
the security and ordetaff.

I f a public hearing in court were to harm
or privacy, the interests of juveniles or to justice, the court, based on application by the prosecutor, t
parties, or ex officio, may declare that the court hearing shall not be public for the entire duration ¢
the court proceedings in this case, or only for a certain part of the court proceedings in this case.

The court may also declare that the court hgastmall not be public based on application by a
witness if the | atterds hearing in open cour
or to that of the members of his family, or based on application by the prosecutor, the vitten or t
parties, if a public court hearing were to jeopardize confidential information.



The court shall declare that a court hearing shall not be public in an open court session, af
hearing the parties present, the victim and the prosecutor. This cougtisuénforceable andhile
the court hearing shall not be public, only the parties, the victim, their representatives, the couns
and the other persons whose presence is authorized by the court are allowed to be in the court roo

The parties, the victimtheir representatives, the counsels and the experts appointed for the
case have the right to be informed of the actions and the contents of the court case file. The presic
of the judicial panel must inform persons participating in the trial takingeptea closed court hearing
that they are under an obligation to keep confidential the information gathered throughout the cot
proceedings.

A particular attention should be givehe right to protection of personal datdhus, the
Council of EuropeConvention on Action against Trafficking in Human Beings, Art. 11 provides that
personal data of victims shall be stored and used in conformity with the conditions provided for by tt
Convention for the Protection of Individuals with regard to Automatac€ssing of Personal Data
(European Treaty Series No. 108).

The right to protection of personal data is enshrined in Art. 8 of the EU Charter of Fundament:
Rights, and also in the Council Framework Decision 2008/977/JHA on the protection of personal da
processed in the framework of police and judicial cooperation in criminal matters, but also in the E!
Regulation 2016/679 (General Data Protection Regulation, which will come into effect next year ii
May).

One of the fundamental principles on data provects processing of such data by the police
and judicial authorities accordingly, an adequate, relevant and not excessive manitkeiregard to
the purpose of processing, aatturateprocessing.

During the trial, this right is respected because theoksummon is in a sealed envelope, but
the envelope can be handed to a person who lives with the victim (a family memker261
paragraph 1 of the CPC) and can create trouble to the victim when the family is not aware of his/h
exact situation anguality of victim. Also, they were taken measures to ensure anonymisation of
victimdés details included in the minutes of
information is replicated on the portal of the courts (www.just.ro) so as betittentified as victims
of trafficking.

4.5. Right to witness protection and to be treated with respect and dignity

Art. 12 (4) of the Directive 36/2011/EU provides examples of measures to avoid, as far a
possible and in accordance with the criterifinggl in the national law and with the rules on the margin
of appreciation of the court, the practice or orientation of the criminal courts, the following:

- unnecessary repetition of interviews during investigation, prosecution or trial;

- visual contacbetween victims and defendants including during the giving of evidence such
as interviews and crosxamination, by appropriate means including the use of appropriate
communication technologies;

- the giving of evidence in open court; and

-unnecessaryqeet i oni ng concerning the victimds p

The aim is to avoid secondary victimization, and victims will cooperate more easily with the
judicial authorities if they receive adequate information, if there are avoided unnecessar
hearings/confrontationw/ith the accused (including visual contact), but in particular by rejecting
guestions about the private life of the victim (for example, the sexual experience prior to trafficking
for the purpose of practicing prostitution), sanctioning the behaviouredldfendants consisting of
insults, threats or any other form of intimidation of victims. It is particularly important to avoid
excessive, repeated, useless deferrals of the case, which creates a feeling of unease and insecuri
the victims.

Accordingto Art. 27 paragraph (1) Law no. 678/2001, the Ministry of Internal Affairs ensures
the physical protection of victims of trafficking in human beings, under the conditions of Art. 113 of
the Criminal Procedure Code.

L Art. 113 refers tdhe protection of the injured party and the civil partyl) When the requirements established by law
in respect of the status of threatened or vulnerable witnasseset, or for the protection of private life or dignity, criminal



At the same time, the Criminal Procedure Code defines the notion of threatened and vulnerat
witness. According to Art. 125 of the CPiCthere is a reasonable suspicion that the life, physical
integrity, freedom, assets or professional activity of a®as or of a member of their family could be
jeopardized as a result of the data provided by them to judicial bodies or of their statements, the judic
bodies of competent jurisdiction shall grant them the status of threatened witness and shall order ¢
or more of the protection measures set by Art. 126 (protection measures ordered during the crimit
investigation) or Art. 127 (protection measures ordered during the trial), as applicable.

During the trial, once that the status of threatened withesgnaated, the court shall order the
application of one or more of the following measurass ur vei I | ance and gu
residence or providing of a temporary dwelling spag@ccompanying and ensuring protection to the
witness or to their farty members during tripsc) closed court sessions during the hearing of
witnessesd) hearing of witnesses without them being physically present in the court room, throug!
audiovideo transmission devices, with their voice and image distorted, when #renzghsures are
not sufficient; e) protection of identity data, by issuing a pseudonym under which the witness she
testify.

The court orders the application of protection measese®fficio, upon request by the
prosecutor, the witnesses, the partieghe victim, pronounced by conclusion, which is not subject to
appeal. The conclusion ordering the protection measure shall be kept confidential. If the protection
the witness is necessary after the final decision has been passed, there are ahglipetlesions of
the special law apply (namely Law no. 682/2002 on the protection of witAesses

As regards the vulnerable witness, the court may decide to grant the status of vulnerab
witness: to the witness who has suffered a trauma as a resdtarirhe or as a result of the subsequent

investigation bodies may order protection measures specified under Ait.1Bin respect of a victim or a civil party.
Such provisions shall apply accordingly. (2) There are prestworige vulnerable the following categories: child victims,
victims who depend on the perpetrator, victims of terrorism, organized crime, human trafficking, violence in close
relationships, sexual violence or exploitation, victims of hate crimes, victinjscsub an offense due to prejudices or on
grounds of discrimination that may relate in particular to their genuine particulars, victims with disabilities, asavell as t
victims who have suffered a considerable damage as a result of the serious offéhtfe {{§ured party or the civil party

is in one of the situations provided in paragraph (2), the criminal investigation body shall inform him/her of the protectivi
measures that may be taken, in what they consist of and the possibility to dismid3igmaissal of the injured person or

the civil party in taking protective measures shall be recorded in writing and signed by the injured party or the civil part
in the presence of the legal representative, if any T injured party shall be heard agan only if it is strictly
necessary for the criminal proceedings(5) At the hearing, the injured party may be accompanied at his/her request by
his/her legal representative and by another person designated by him/her, except for the cases whenythegaditadty
decides otherwise. (6) Whenever the judicial body cannot determine the age of the injured party and there are reason
consider him/her to be minor, the injured person shall be presumed to be a minor.

2 Art. 2 of the Law no. 682/2002 provides that the program shall apply in the following circumstances:
1. Shall have the quality as witness under the law, namely:

- S/he is a witness, under tleiminal Procedure Coda witness and, through his/héatements discloses information
and crucial data for finding the truth regarding serious offences or which contributes to prevent extreme damage that v
be caused by committing such offences or to recuperation thereof;

- without being in a procedurabsition s/he contributes, through the crucial information and data s/he holds to uncover
the truth in cases of serious offences or to prevent major damage by committing such offences or to recuperation ther
this category may also include the defendesrh another case;

- s/he is executing an imprisonment sentence and through the crucial information and data s/he provides contribute
finding the truth in cases of serious offences or to the prevention of major damage by committing such offiences or
recuperation thereof;

2. The state of jeopardy means the situation of the witness when the physical integrity or freedom of his/her fami
members or close persons are threatened, following the information and data provided or which s/he agregel to pro
the judicial bodies or following his/her statements;

3. There is a motivated proposal from the competent authorities.

The claim submitted to the National Witness Protection Office shall be made during the criminal prosecution of the polic
officer or case prosecutor, mentioning that the person concerned is at high risk, and during the t@irt has to settle
the case. At the same time, being involved in the program means keeping the victim far from the family and friends, wi
the risk todestabilize the victim.



behavior of the suspect or defendant; respectively, the minor witness. Once the status of vulnera
witness is granted, the court may order the protection measures provideAriordi27 letters b)- e),
which gplies accordingly. Distortion of voice and image is not mandatory.

With regard to the minor witness or hearing of the child victim, the provisions of Art. 15
paragraph 3 of the Directive 2011/36/EU provide moresggeific hearing rules; in the natiorawv
there are relevant the provisions of Art. 124 of the CPC which state that hearing of underage witnes:
up to 14 years of age shall take place in the presence of one of the parents, of the guardian or of
person or representative of the instituttorwhich the minor is entrusted for raising and education. If
the persons mentioned cannot be present or have the capacity of suspect, defendant, victim, civil pe
party with civil liability or witness in the case, or if there is a reasonable suspi@brthese can
influence the minordéds statement, their hear.i
guardianship authority or of a relative having full legal capacity, established by the judicial bodies. |
they deem it necessary, uprequest oex officio, criminal investigation bodies or the court may order
that a psychologist be present during the hearing of underage witnelesesig of underage
witnesses must avoid the causing of any negative impact on their psychological state.

The repeated hearing of the victim can be avoided when the Judge for Rights and Libertie
orders the early hearing under Art. 308 of the CPC. Therefore, when the injured party, the civil part
the civilly liable party or a witness risk not be availdiolehearing during trial, the prosecutor can ask
the Judge for Rights and Liberties to hear the concerned witness before the trial. If the Judge for Rig
and Liberties declares the request well founded, then s/he shall immediately set a date and place
the hearing and summon of the parties and main procedural subjects. If the hearing takes place
closed session, the prosecutords participat

These provisions shall apply accordingly to the hearing of the underage witness or civil part
and also to the hearing of the injured party; according to their quality or the nature of the case, t
prosecutor considers that the repeated hearing during the trial is avoided in their best interest.

At the same time, it must be noted tNational Program for Coordination of Victims of
Trafficking in Persons in the Criminal Proceedingfsthe National Agency Against Trafficking in
Persons in partnership with the General Inspectorate of the Romanian Police, the General Inspecto
of the Romanian 8rder Police, the General Inspectorate of the Romanian Gendarmerie and DIOCT
that aims mainly to encourage victims to participate in the criminal process. Regarding the measul
applied in the program, with reference to the trial phase, are worthy ofimiotening the victim of
the beginning of the trial phase and the need to be brought before the court; accompanying the vic
to the courtroom before the established date for the trial in order to familiarize himself/herself with th
headquartersoftteour t / t he courtroom, the procedures
physical protection in collaboration with the Gendarmerie Inspectorate; accompanying the victim b
personnel of the Agency during the trial phase; ensuring that the v&ctiformed of his/her rights
also after the trial, as long as there is a safety risk for the victim, her family or other close persons.

4.6. Right to protection of physical integrity

Under Art. 27t of Law no. 678/2001the medical assistance for vios of trafficking in human
beings is ensured in accordance with the normative acts that regulate social health insurance. -
medical procedures are performed in compliance with the requirements of the Law 95/2006 on hea
reform (with the valid conseeipressed personally by the patient who is 18 years, with written consent
in case of risk, respecting the patientobs wi
except in cases provided by law).

The victim may be subject to a forensi@amination during the criminal prosecution in order
to ascertain the traces and consequences of a crime (Art. 189 of the Criminal Procedure Code), an
the trial stage a forensic expertise may be approved under Art. 172 of the CPC, a new expertise or
additional expertise, according to Articles 180 and 181 of the CPC.

However, it is very important to inform the victim about the risk of publishing such medical
data. The access to medical records is allowed to the defendant, either through a lawyer or personz
However, there are statutory provisions stating that timeedical records are kept separately.
Therefore, under Art. 95 paragraph 6 of the Rules of Internal Organization of the Courts, if medic:



and forensic medical records, evidence obtained through technical surveillance methods, transcripts
any kind of comersation, photographs and evidence containing images administered in criminal case
as well as photographs or other images provided in civil cases relate to private life, they are kept
separate volumes, with the mention "confidential data” on ther.cdte access to the case file or
photocopying of these documents is allowed, but only with the approval of the president of the pan
under restrictive conditits.

According to Art. 20 paragraph 1 of the Law no. 678/2001 the person subjected to trafficking
in human beings who committed, as a result of his/her exploitation, the offense of illegal crossing ¢
the state border or donation of organs, tissues or cdilsno@in origins not punished for these crimes
There have also been jurisprudence cases where victims of trafficking in human beings have be
accused of prostitution until the entry into force of the Criminal Code of 01.02.2014, when prostitutiol
was dedminalized.

At the same time, according to Art. 32 of the Law no. 678/2001 victims of trafficking in human
beings may be temporarily accommodated in centers for the assistance and protection of victims
trafficking in human beings, hereinafter referredats centers, or in shelters protected for victims of
trafficking, established by the present law, hereinafter referred to as protected shelters. Under t
international standards (The EC Convention on the fight against trafficking in humanibging26
or the Directive 2011/36/EU Art. 8), certain categories of victims should be accommodated in open
centers, closed or serapen centers: victims with mental problems, with disabilities, etc., who can not
go without a companion. With regard to child int$, their detention is strictly prohibited, according
to the Childrenés Rights Committee. I n pr act
abused, etc. children, usually administered by the General Directorate for Social Assistancedand CF
Protection.

4.7. Case Studies

Case Study 1

In 2013, the defendants M.V., S.F., C.P.l.,, C.G., M.M., C.A., U.C., D.l. and D.G. recruited the
injured parties N.F., B.I.C. (minor, 12 years old), B.A.M. (minor, 11 years old) and the withess N.M
through kidnapping and the use of constraining means (violence, threats); subsequently the
transported, accommodated and hosted them in their homes or residence in village T., commune
county I., for the purpose of exploitation through the obligation to pegrostitution within the
commune of T., county |. and around ftiivey road of the capital. Also, the abducted injured parties
have been left without goods by the defendants; they especially took their mobile phones, for not bei
able to announce the [ or relatives. The defendants have been sued for committing repeatec
trafficking in human beings, as provided by Art. 12 paragraphs 1 and 2 letter a) of Law no. 678/20(
with the application of Art. 41 paragraph 2 of the Criminal Code of 1968 and edpeaftficking in
minors, as provided by Art. 13 paragraphs 1, 2 and 3 of Law no. 678/2001 with the application of Ar
41 paragraph 2 of the Criminal Code of 1968.

At the trial dated 02.05.2014, established for the public hearing of the injured paRies N.
B.I.C. (minor), B.A.M. (minor) and of the withess N.M., without being present in the courtroom and
without having direct contact with the defendants who were present in the courtroom; th
representative of the Placement Centre informed the courh#hatihor B.l.C. who was accomodated
at the Placement Centre was approached and threatened by the minor M.R, who presented himse
the minor as the nephew of some of the defendants in the cause in order to determine her to cha
her statements. At thasie hearing, before the hearings, the defendants D.l. and C.P. were sanctione
with an administrative fine, removal from the courtroom, with incident reports and referral for
contempt of the judiciary for extremely aggressive verbal behavior in theamurtiTo justify this
behavior, the defendants stated that they were brought in the courtroom very late.

The witness N.M. requested the hearing to be declareghwlolic, motivating that she could
not tell what happened, because in the courtroom therepnesent her neighbors in the village where
she was living. The court rejected the request, because the witness N.M. is not a party in the case
and did not have the same rights as the injured parties; there were discussions to declare the hee



nonpublic at this trial date during the hearing of the summoned persons, and those present agreec
this measure.

The duty lawyer of the injured party N.F. requested the postponement of the case because s
did not have the opportunity to study the case, fileing substituted by the colleague holder. The
prosecutor dismissed the claim, on grounds that the case had been delayed several times, mainly
to the absence of the defendants, and the present lawyer knows the case file, as during the crim
proscution s/he assured the legal assistance of the defendant C.P.I.. The court dismissed the req
for postponement, pointing out that the duty lawyer, even as substitute, had the obligation to study t
case file, while the court has an active role ansusss the fairness of the proceedings, under the
provisions of the Criminal Procedure Code.

During the hearing, the injured parties dhd witness were assisted by duty lawyarsd for
the minor injured B.I.C. there was present the representative pfabement center where she was
accommodated.

The case was adjourned for the trial date of 30.05.2014 to continue the hearing of the injure
minor B.A.M. who was ill and needed medical care, the hearing being interrupted; the injured part
showed that sheonlonger wished to be present in the court and that she maintained her statemen
made in the criminal prosecution. The court ruled that the injured party should be heard directly :
long as she initially agreed to make statements in the case and wasehfafrthe obligations she had
as injured party, since not all defendants had the possibility to ask her questions.

Task

Identify the errors committed by the court measures at the trial dated 02.05.2014.

Presentation of legal solutions

1. Therejectionof he wi t nesso6s cl| ai npullliosad error| as theewitriess e
- victim of trafficking in human being$ was allowed to submit such a claim under the
provisions of Art. 352 paragraph 4 of the CPC.

2. The duty lawyer of the injured personm provided legal counselling to one of the defendants
during the criminal investigations, a party with opposite interests, so the court had to take
measures to replace him/her, in order to ensure an effective protection of the injured party wi
was victm of trafficking in persons and who had to trust that s/he will be defended effectively.
The active role of the court involves provision of the necessary facilities for the preparation o
an effective defense by the defender.

3. At the hearing of minor injuk persons, there had to be summoned a psychologist and a
representative of the General Directorate for Social Assistance and Child Protection and at tl
hearing of the minor injured party B.A.M. there should have been summoned her parent or h
legal repreentative, according to the provisions of Art. 24 paragraph 2 of Law 678/2001.

4. The court did not take any action with regard to the situation presented by the representative
the placement centre as regards the minor B.I.C., although the special oegwatirafficking
in human beings, by their spirit and letter, require the judicial bodies to exercise increase
caution in the provision of evidence and, in particular, the statements of the potential victims
Such provisions are found in Law no. 678/2080t only in chapter IV regarding the judicial
procedure, but also in chapter V dedicated to the protection and assistance of victims
trafficking, in particular the provisions of Art. 26 of this chapter. Therefore, the court €ould
under Art. 128 relted to Art. 127 of the CPC order the supervision of the placement centre
and of the minor by the police.

5. As regards the continuation of the hearing of the minor injured party at the following trial, there
was not brought any relevant reason for suttearing; the fact that the victim initially agreed
to make a statement was not an obligation, because she did not have to make statements ul
any circumstances, since the victim has the right not to cooperate with the judicial bodies ar
not to make stt e ment s . Therefore, the court di d
repeated victimization, as enshrined in the provisions of Art. 20 paragraph 1 letter b of th
Directive 2012/29/ EU and Art. 12 paragraph 4 letter a and Art. 15 paragraplr & leftthe
Directive 2011/36/EU, which provide for the avoidance of repeated hearings of victims wher
they are not absolutely necessary. The provisions of Art. 124 paragraph 4 of the CPC whic
stipulate that the hearing of the minor witness must avoidugiodg any negative effect on
his/her psychological state were infringed.




Case Study 2

In May 2014, the defendants L.N., H.C., B-M. and S.D. constituted an organized criminal
group aimed at identifying more rural individuals interested in finding alobad and who could be
misled about the conditions they were to benefit from (transport, accommodation, meals and wagge
and then transported and accommodated in the houses of the defendants and finalthdorted
carry out agricultural activities fathe various Spanish landowners, with an important part of the
amounts representing the value of the work performed by the persons cormmnuappropriated
by the defendants.

The petition noted that the joint activity of the mentioned defendants (pwinich the accused
B.A.M.) the civil parties B.M.G., B.M., T.C.D., A[F.M., C.N.,, P.C., P.N.M., RM., B.A.,, M.F.A,,
k. N.F., Z.1.C and the witness B.D. were expl
they were deprived of identity docemts by the members of the criminal group in order to restrict the
freedom of movement of the civil parties and under the condition to return the amounts of money pa
for the transport, accommodation and food of the civil parties, invoked in an exadgeshate,
followed by threats or violence, as it was the case, in order to determine the civil parties to carry o
activities for the profit of the members of the organized criminal group.

At the same time, the activity of the defendant B.A.M. resulteéddrfollowing: sending to the
witness M.E. the amounts of money necessary to pay the transport in Spain of the first six civil partie
she made available to the members of the organized criminal group the dwelling she previously rent
and where the civiparties were accommodated; she undertook to carry out the formalities necessal
for the civil parties to fulfill the conditions which allowed them to carry on their activity in an
apparently legal manner by bringing them before the representativesSifahish authorities; before
the counter they were handed over their identity documents, but after that they had to return the
during the activities carried out by the civil parties, she has repeatedly accompanied and supervis
them at work, forcing tha to work through injuries and threats, constantly informing the defendant
Lixandru Nicolae about what happened.

Thus, the defendant B.A.M. was sent to court on 04.02.2016 for the offense of establishing e
organized criminal group, provided by Art. 367rggraph 1 of the Criminal Code, and repeated
trafficking in persons, provided by Art. 210 paragraph 1 letter b of the Criminal Code, with the
application of Art. 35 paragraph 1 of the Criminal Code, retaining the provisions of Art. 5 of the
Criminal Code ad Art. 38 paragraph 1 of the Criminal Code on multiple offenses. The other
defendants were sent to court separately in 2015, since the defendant in the present case could onl
found in 2016 when she returned from Spain.

In the pretrial proceedings, #witness B.D. presented himself on the date established by the
preliminary chamber judge to decide whether to start the trial or not, indicating that he was not notifie
of the trial, since he had found his name on the court portal and identified ttradtfirigh he does
not want to participate as civil party or injured party in the case, he wishes to communicate tr
document instituting the proceedings to the court; also, he considers unlawful to sue B.A.M. separz
from the other defendants a year tateractically to be favored, perhaps, and to receive a light
puni shment. The defendant's chosen | awyer se
out that s/he will do so in the other case, which concerns the other defendants iroortier f
Prosecutorés Office to bring a unitary trial
trafficking in persons. The defendant's chosen lawyer argued that s/he was not against the clai
submitted by the witness, although s/he showtdparticipate in such a procedure, but anyway s/he
showed that the defendant would chose the simplified procedure in the case of recognition of gui
s/he totally assumed all charges, including those against the witness B.D..

Task

How will the preliminary chamber judge take into account the claims made by the witness?
Were there violations of legal provisions related to the witness B.D.? Motivate.
Presentation of legal solutions
1. Thewitness B.D. is without doubt a victim of trafficking in humiagings, but he chose not to
participate in the criminal trial as injured party or civil party, under Art. 81 paragraph 2 of the
C.P.C.; he expressly maintained this position before the judge of preliminary chamber. Th
preliminary chamber judge will digss as inadmissible the request of the witness to return the




case to the Prosecutoros Office, without t
being able to invoke claims and exceptni on:
the lawfulness of the provision of evidence or the execution of the acts by the crimina
prosecution bodies under Art. 3825 of the C.P.C..

2. The fact that the witness has not been summoned meets the legal provisions; only the parties :
the injured peson participate in the preliminary chamber procedure, under Art. 344 paragraph -
of the C.P.C.. The communication of the document instituting the proceedings to the witness h
no legal basis, as long as the provisions of Art. 344 paragraph 2 of the fr®ides that the
indictment shall be communicated only to the defendant (not to the other parties or injure
parties), namely the right to consult the case file for the other parties and the injured part
Therefore, even less the document instituting proceedings may be communicated to the
witness who cannot even participate in such a procedure.

The fact that the full name of the witness was available on the court portal may raise issut
from the point of view of respecting the right to the protectdpersonal data, as long as
such information was not required to appear publicly.

Case Study 3

By the indictment no. XX/D/P/2010 of the Prosecutor's Office attached to the High Court of
Cassation and Justice DIOCTThe Territorial Service of Bucharéisbn 16.10.2015 it was ordered the
indictment together with other defendants, of the defendantBpkovisional detentiofor the offenses
of constitution of an organized criminal group, a deed provided by Art. 367 paragraph 1 of the C.C
trafficking in minors, deed provided by Art. 211 paragraph 1 of the C.C., with the application of Art. 3¢
paragraph 1 of the C.C.; (related to the minotims D.T.R.M, A.E., D.L.E., .LF.D., A.R.M. and V.(P)
F.l.); trafficking in persons, deed provided by Art. 210 paragraph 1 of the C.C., (related to the adu
victim B.V.); pimping, deed provided by Art. 213 paragraphs 1 and 3 of the C.C. (related ialthe c
party/defendant L.A.M.); all with the application of Articles 5 and 38 of the C.C.. In fact, it was noted
that before 2003, together with the defendants G.M.l. (concubin), B.D. (brother), P.D. (cousin), S.I
(sisterin-law), D.P., D.V. (brothern-law), the perpetrators B.E. (sister, deceased), I.M. (mother,
deceased) and others, constituted an organized criminal group that was supported by other person:
the purpose of committing the offense of trafficking in persons/minors; in the period Zfi8ber
2012 they exploited the minor victims D.T.R.M., A.E., D.L.E., I.LF.D., A.R.M. and V.(P) F. I, the adult
victim B.V. or facilitated the practice of prostitution by the civil party/defendant L.A.M., all these for
the purpose of obtaining material bétse

All injured parties were heard during the trial, except for the minor victim V.(P)F.I. and the
defendants who did not want to make statements. During the trial dated 10.02.2017, a witness w
protected identity was heard in a ppumblic hearing, asvell as the witness B.V., an adult victim of
trafficking in human beings, who refused to participate in the criminal proceedings as injured party ¢
civil party. However, she requested to be assisted by a chosen lawyer who was unable to appear a
trial ; the defendants and the prosecutor oppos:
chosen lawyer when the privilege against-seifninality is objected, but in the present caserelation
to the facts set out in the document instituting proceedings and the statement of the withess given
during the criminal prosecutiorthere is no such risk. The court heard the witness in the absence of th
chosen lawyer, pointing out that the lawyer was required to be present at the case,ailibieeeshour
(12.00).

The defendant B.A. requested thehearing of the injured party A.P.M. who was heard by the
court on 23.09.2016, given that the defendant B.Dd@fendant in the case) in the meantime married
to this injured party, so it is likelat this injured party changed her statements concerning the defendan
B.A., especially because it is necessary to determine how the injured party had come to marry tt
defendant and the fact that she was not as innocent as she looked. At the sathe lawgger chosen
by B.A. requested the release of a copy of the record of the hearing dated 10.02.2017 when the witne:
were heard, indicating it was necessary for

The duty lawyer of the injured party A.P.M. opposedhte rehearing request, showing that
although the victim married one of the defendants it did not mean that she was not traumatized for wi



happened to her, and she did not intend to appear before the court after her hearing dated 23.09.2
asking forthe judgement of the case in her absence.

The court accepted both claims submitted by the defendant A.B., by virtue of the full exercis
of the right of defense, and postponed the judgement of the case with a view to hearing the injured pe
A.P:M. and ofother five witnesses indicated in the document instituting the proceedings.

TaskShow and motivate whether the court has acted correctly at the trial date@R12017.
Presentation of legal solutions

1. The witness B.V. had to be heard in the presenceadéthyer, legal assistance being mandatory,
under the provisions of Art. 44 of Law 678/2001, the adult witness being a victim of trafficking
in persons within the meaning of Articles 43 and 44 of the Law no. 678/2001; therefore, th
privilege against selincrimination is not relevant in terms of the right to legal counselling. The
court could not proceed to the hearing of the witness during the trial dated 10.02.2017, as long
she had a chosen lawyer; in the case of the unjustified absence of thelalhg®senthe Court
could have ordered the appointment of a duty lawyer and postponement of the trial for anoth
term when the withessed could have been effectively assisted by a duty lawyer.

2. The court wrongly admitted tercencemingthenseariig t h
of the victim A.P.M. because there were no reasonable grounds for-tiganiag, as long as she
had already been heard by the court at another term of the trial, thus violating the provisions
Art. 12 point 4 letter a andrA 15 point 3 letter e of the Directive 2011/36/EU, as well as Art. 20
paragraph 1 | etter b and Art. 23 paragraph
right to prevent repeated victimization which provide for the avoidance of repeatedgiseof
victims when they are not strictly necessary, and the avoidance of addressing unnecess:
guestions to the victim about hi s/-Hetendarpt"y. i v

3. The release of electronic copies of the record of thetdeearing shall be made under the
provisions of Art. 369 paragraph 6 of the CPC, respectildiyan request, the parties, at their
expense, may obtain an electronic copy of the record of the hearing of the case, except for t
cases where the hearing waat public in whole or in parin the present case, the hearing of the
witnesses took place in a npablic hearing and the lawyer of the defendant B.A. did not provide
a valid ground for the release of this copy, not contesting the statements of riegesest
concerning the way in which the statements
at the hearing. In nepublic hearings the release of such copies must be duly justified, which is
not the case here.

Case Study 4

By the indictment no. 8xxD/P/2011 of 28.01.2015, it was ordered the preventive detention o
the defendants of F.F., B.A. and D.T. for 5 traffickorgnes, deeds provided and punished by Art.
210 paragraph (1) letter a) of the C.C. with the application of Art. 38 paragraph (1) of the C.C. and tf
offense of establishing an organized criminal group provided by Art. 367 paragraph (1) of the C.C, &
with the application of Art. 38 paragraph (1) C.C.. The case was filed before the B. Tribunal o
30.01.2015 under no. xxx/3/2015.

The document institutgthe proceedings noted the following:

At the beginning of 2011, together with the defendant F.F., as general manager of S.C. F. S.R
and with the defendant B.A. they constituted an organm&udinal group for the purpose of
committing trafficking in human beings by exploitation through work and by misleading through
mediation contracts; in February 2011 they recruited the injured parties P.N., N.C.C., N.A,, F.F
F.M.G. for the purpose of éir exploitation through work in Spain in violation of the legal norms on
working conditions, salary, health and safety.

Therefore, the said F.F. and F.C.M., through the company SC F. SRL, based in B., xxx Stre
S., flat x, sector x, recruited the victinhy means of advertising announcements and concluded
mediation contracts with them sending them abroad; once arrived there, the injured parties we
transported from one locality to another, with the false promise that they would find work at the
respectie place. From the evidence provided in the case it appeared that on the rare occasions wi



the injured parties were taken to the field to perform various works, they did not receive their promise
money.

Specifically, the aforementioned have ensured itheed parties N.C.C., N.A,, F.F., FM.G.
that their jobs were ensured by the defendants B.A. and D.T. who were presented as the representa
of the foreign employer.

The verifications performed revealed that the company SC F. SRL was not authoribed by
Territorial Labor Inspectorate to provide mediation services in the field of recruitment and placemet
of labor in the country or abroad, and the said B.A. and D.T. were not authorized to provide servic
specific to a foreign employer and to represany foreign employer in Spain. Moreover, the
Romanian company did not conclude real employment contracts with the foreign employer, within th
meaning of Art. 8 letter d) of the Law no. 56/2000, republished.

Even if, according to the provisions of Art. @Bthe Law no. 156/ 2000, the ndulfillment of
the obligation to register within the territorial labor inspectorate in whose jurisdiction the employmen
agent is located shall be santioned as an administrative offence,as misleading the injuredparties d
not reside in the absence of this authorization, but in the presentation as true of a false act, the vict
being persuaded, after mediation, that once they arrive in Spain they would be legally taken over
the foreign employer who would concludeithemployment contracts and offer them a paid work.

The criminal group was initiated in the beginning of 2011 by the defendant F.F. and teh sai
V.R.C., subsequently being-apted in order to achieve the criminal purpose (labour exploitation in
Spain) ad the defendant D.T. together with the defendant B.A..

In the abovedescribed manner, teh said F.F., F.F.C., V.R.C., B.A. and D.T. misled the injurec
parties by using ingenious dolossive means, attempting to make legitimatectiedemployment
contra¢s of the Romanian citizens abroad, capturing the interest of a large number of applicants a
thus obtaining illicit income.

Following the seising of the court and the beginning of the judgement in thetlrasmurt
declared the hearing nguublic, corsidering that the public court hearing would affect the private life
of the injured parties; from the statements made during the prosecution would result that they we
forced to commit certain illicit activities (theft, begging) or degrading activitasking for food
through rubbish to ease their hunger while staying in Spain); they did not want their family or loce
communities to know where they live in present.

At the trial dated 10.06.2016, the injured party P.N. submitted a claim requestougyithaot
to display the writ of summons on the door of the house and not to send the police at his/her home
order to be brought to the court, because s/he does not want to make statements and feels like arre
In fact, s/he learnt from the local peethat the defendant D.T. was placed under judicial control two
weeks ago, although s/he asked to be informed of his/her release during the criminal prosecution.
stated he did not want to be represented by a duty lawyer and did not want to deatiwélapymore.

At the same time, the representative of the Spanish Embassy presented himself/herself as
observer, as the facts took place in Spain. The defendants opposed to the presence of the represen
of the Spanish Embasdyecause the lefaroceedings concerning the defendants were ongoing in
Spain at that time. The court did not pronounce anything on this issue and deferred the case
summoning and hearing the injured party P.N., the only person who did not appear before the co
and he last person to be heard (all other persons and witnesses being already heard), also issuin
order for bringing of the injured party P.N. who unreasonably did not appear before the court. It we
maintained the delegation of the duty lawyer of thereduyerson P.N..

Task

Analyze and motivate the measures taken by the court during the time dated 10.06.2016.

Presentation of legal solutions

1. The summon of the injured party P.N. by displaying the writ of summons on the door of the
house is unlawful, because in case the injured party is not found aomgge (and not the writ
of summons) shall be displayed on the door of the house; the postman shall leave a notice in t
respect, rantioning the date whehe injured party can appear at the court to receive personally
the envelope containing the wot summons Art. 261 paragraph df the C.P.C..

2. Regarding the fact that the injured party
release under judicial control), the Criminal Procedure Code does not make the exercise of tf




right conditional on the existence of a new written request to the court if the injured party
submitted such a claim during the criminal prosecution. Therefore, there were violated th
provisions of Art. 111 paragraph 5 of the CPC and Art. 6 paragraphs 5 an®ifedive
2012/29/EU.

. The presence of others in the trial of a case when it is judged inubbo hearing is allowed,

but only under certain conditions: either under the law (the persons indicated by the provisior
of Art. 24 of Law No. 678/2001 the parties, their representatives, lawyers, representatives of
the National Agency against Trafficking in Persons, respectively the provisions of Art. 352
paragraph 6 CPC) or wunder the courtds con
whose pesence is deemed necessary by the court). As long as the representative of the Spar
Embassy was not one of the persons listed by the law, the court had to decide on his/her prese
in the courtroom, all the more as the defendants opposed his/hercgresen

. The representation of the injured party by a duty lawyer (even despite waiving of this right b
the injured party P.N.) is correct, the legal counselling being mandatory in the case of victims ¢
trafficking and not subject to their consent for legalieselling, under Art. 44 of the Law no.
678/2001.

. Taking measures to bring the injured party through coercion (issuance of an order for bringing
may resultint he victi méds secondary victimizati on
why it is necessary to hear this party; under the provisions of the Criminal Procedure Code, tt
injured party is has the right and not the obligation to make statemehts dage. Therefore,
there were violated the provisions of Art. 12 and Art. 15 of the Directive 2011/36/EU, as well a
the provisions of Art. 20 of the Directive 2012/29/EU, the legal provisions to prevent repeate
hearings of victims when they are not dbsely necessary, and to avoid asking unnecessary
guestions to the victim about hi s/ her pr
victimization).




FINANCIAL COMPENSATION FOR VICTIMS OF HUMAN TRAFFICKING IN
ROMANIA

For the damages inflicted on them by dnene, the victims of trafficking in human beings are
entitled to remedies in kind (medical treatment not covered by health insurance or income they we
deprived of while being trafficked etc), but more so to remedies for moral dainagest for often
psychological suffering (including reliving the trauma during hearings or negative impacts on family
and social life) and impact on health. In the national law, the victims of trafficking in human beings
may obtain compensations either by initiating civiti@e within or concurrently with the criminal
proceedings or by obtaining financial compensations from the government. The relevant leg
provisions are included in the Code of Criminal Procedure and Law no. 211/2004 instating measur
for the protection bvictims of crime.

5.1. Initiation of civil action in criminal proceedings
Applicable law: Article 19- 26 CCP

The civil action is undertaken by victims or by their successors, who become a civil party
against the defendant and, as applicable, ag&iegiarty with civil liability and seeks to establish
the civil liability in tort of the persons liable under the civil law for damages caused by having
committed an act that is the subject matter of criminal action.

When a victim lackdegal competenceor haslimited legal competencethe civil action is
initiated on their behalf by their legal representative or, as applicable, by the proseauimyr
depending on the interests of the persomwhose behalf this is initiated, is aimed at holding
responsible the person that has civil liability in tort.

A civil action in criminal proceedings may be initiated by a written or oral petition/statement
(recorded in a report or a hearing resolution) no later than the commencement of the judici
examinaton. The relevant judicial bodies are under the obligation to inform victims on the existence
of such right.

The plaintiff is required to indicate the nature and scope of claims, as well as the reasons a
evidence on which such claims are based. Untilpdetion of judicial examination, the plaintiff may:
correct clerical errors contained in the application to become a civil party; increase or decrease t
scope of claims; and request remedy afmdges through the paymentmobnetary compensation, if
an inkind remedy is no longer possible.

In the event that any of the abenentioned requirements are not met, the victim or its
successors may no longer become civil party in criminal proceedings; however, they may file suc
action with a civil court. If theight to remedies was conventionally assigned, the assigmagsot
initiate civil action in criminal proceedings. If such right was assigned after the victim became a civil
party in criminal proceedings, the civil action may be disjoined (judged byathe sriminal court,
but separately).

A civil action seeking to hold liable the defendant and the party with civil liability filed with a
criminal or civil courtis exempted from judicial stamp fees

The action to establish the chdklictual liability ofthe party with civil liability (that, in the
civil action, has all the rights provided by law for a defendant) may be introduced in criminal
proceedings upon request by the party entitled under the civil law before the commencement of t
judicial examinabn and the prosecutor is under an obligation to request introduction of a party with
civil liability in the criminal proceedings within the same deadline. However, a party with civil liability
may intervene in criminal proceedings until completion ofjtitkcial examination conducted by the

-



court of first instance, and shall continue procedures from the stage where they are at the momen
intervention.

Since the civil action is litigaded, the plaintiff may waive all or any of the claims he/she
raised before the completion of debates in appeal, either by written application or verbally, in the cou
hearing. Nevertheless, the plaintiffay not change his/her mind in respect of such waiver and may
not file an action with a civil court in relation togtsame claims.

Furthermore, in respect of civil claims, the defendant, the plaintiff and the party with civil
liability may enter a settlement or mediation agreement, under the law. The deféagadton the
consent of the party with civil liabilifynaya c cept al |l or part of the
shall order indemnifications, to the extent of such acknowledgment, whilst evidence may be produc
in support of the rejected claims.

A civil action shall remain under the competence of jucisoh of the criminal court in case
of death, reorganization, winding up or dissolution of a civil party, if its heirs or, as applicable,
successors in title or liquidators explicit their choice to continue the civil action, within maximum two
months asrbm the date of such death or reorganization, winding up or dissolution. In case of deatl
reorganization, winding up or dissolution of a party with civil liability, a civil action shall remain under
the competence of jurisdiction of the criminal courtthé civil party indicates the heirs or, as
applicable, successors in title or liquidators of the party with civil liability within maximum two
months from the date when it acknowledged the relevant circumstance.

The physical and moral losses are to beedied in compliance with the civil law, namely in
kind (by restitution of a specific object, return to previous condition, fully or partially voiding a
document, and by any other means of remedy) or by the payment of a money compensation (whe
remedy inkind is not possible).

Freezing orders for repairing damages caused by crime

The freezing orders issued during the criminal proceedings are a guarantee that the defend
is solvent when the final judgement of the criminal case is passed.

According to Article 249 of the CCP, the preliminary chamber judge or the court, officio or
upon request by the prosecutor, during preliminary chamber procedure or throughout the trial, m;
order asset freezing by order or, as the case may be, by a aceasarnteresolution, in order to avoid
concealment, destruction, disposal or dissipation of the assets that may be subject to special
extended confiscation or that may serve to secure the payment of a fine or court fees or of dama
caused by the crime.

Asset freezing consists of freezing movable and immovable assets, based on & mrskeajint
with the proviso that assets belonging to a public authority or institution or to other-lanbliegal

3 According to Article 252 CCP, the entity that enforces the freezing order is required to identify and evaluate the seize
assets, being permitted to resort, if necessary, to evaluators or experts. It is mandatory to seize perishable goods, ob
made ofprecious metals or stones, foreign payment instruments, domestic securities, art and museum works, valual
collections as well as sums in cash subject to the freezing order. Perishable goods are to be delivered to the rele
authorities, according to ¢ir field of activity, which are required to receive and sell them immediately. Precious metals or
stones or items made of such, as well as foreign payment instruments shall be deposited with the nearest bank. Dome
securities, art and museum works araduable collections shall be delivered for storage to specialist institutions. The
objects referred to under paragraphs (4) and (5) shall be delivered within 48 hours of their collection. If such items a
absolutely necessary for the criminal investigatipreliminary chamber procedure or the trial, they may be delivered at a
later time, but no later than 48 hours from the return of a final court decision in the case in question. Seized assets shal
stored until the freezing order is liftedlhe moneyg resulting from any sale according to Paragraph (3) and any money
seized under Paragraph (2) shall be deposited in an account set up in compliance with the relevant special regulatic
within 3 days from the seizure of money or sale of as€dtser movale assets subject to the freezing order shall be
deposited under seal or seized, it being possible to appoint a custodian.

In this same context, reference should also be made to the provisions of Z2¢t{dleof Law no. 318/2015, according to
which, theNational Agency for Management of Seized Assets manages and keeps track of the money seized in accorda
with Article 252 (2) of Law no. 135/2010, money resulting from the sale of perishable goods in accordance with Article
252 (3) of Law 135/2010, monesulting from the interlocutory sales in accordance with Article 2521 of Law no.
135/2010. Also, in compliance with Article 28 (1) of Law no. 318/2015, at the request of the prosecutor or of the court, th
Agency [National Agency for Management of SeiZesbets] shall temporarily store and manage seized movable assets
whose individual value exceeds the RON equivalent of 15,000 EURO at the moment when the seizing measure is ordel
for this purpose, the Agency is appointed custodian, under Article 25&f (Baw no. 135/2010, as amended and
supplemented.



person or property exempted by laannotbe seized. Asset freezing intended tord@air damages
caused by the crimand to guarantee the payment of court expenses may be ordered against the ass
of the suspect or the defendant and of the person with civil liability, up to the concurragheg of
probable value. During the criminal investigation, the preliminary chamber procedure and the tri
such measures may also be ordenedequest by the plaintiff. The freezing orders issueg-officio

by the judicial bodies listed in paragraph (1) na#so be used by the plaintiff.

Asset freezings mandatory when the victim lacks or has limited mental competence

The freezing order or its enforcement may be challenged during the criminal investigatior
under Article 250 CCP, more specificallyithin 3 days from the notification of the freezing order or
its enforcementhe suspect, defendant or any other interested person may challenge the asset freez
order before the judge for rights and liberties of the court which would have jurisdictsettle the
case in first instanceAgainst the manner in which such asset freezing order is enforced by the
preliminary chamber judge or by the court, the prosecutor, the suspect, defendant or any ott
interested person may file a challenge with thegg or court, within 3 days from the enforcement of
such order.

Recent amendments to Article 28I0CP (on the grounds of rulings by the Constitutional Court)
provide for the possibility to also challendeeezing orders issuedluring the trial. Thus, the
defendant, prosecutor or any other stakeholder may challenge a freezing order issued by 1
preliminary chamber judge, the court of first instance or the court of appeal, within 48 hours from th
judgement or notification of the order, as applicable.

The dallenge is to be filed with the preliminary chamber judge, the court of first instance or
the court of appeal that passed the judgement being challenged. The challenge (and the case file
applicable), shall than be forwarded to the preliminary chaioldge from the court of the upper of
jurisdiction or the court of upper jurisdiction, within 48 hours form it being filed. However, the
challenge does not result in the suspension of enforcement.

With regard tahe sale of assets seized during the tridie trial court may order the disposal
of the seized assets-efficio or on request by the prosecutone of the parties or the custodid&wor
this purpose, the trial court shalimmon the parties and the custodian of the assets, if appointed, ir
chambes, with no less thad0 days prior notice, with the mandatory participation of the prosecutor.
If the duly summoned parties fail to appear, shall not prevent the procedure. In chambers, the co
shall debate the value of the seized assets with thegarteinform them that they are entitled to
make observations or file requests in relation to such assets. The court shall rule by reasoned judgen
on the sale of and any petitions related to any seized assets. The court judgement shall be final.

According to Article 256 CCP, during trial, the court may order measures for the return to the
condition before the crime was committed, wherever the change in that original condition was tt
result of the crime and such return is feasible

In practice, garnishnmé was demonstrated to be a more effective measure, since the money
owed in any way by a third party or by the victim to the suspect, defendant or to the party with civi
liability are garnished within the limits established by law, from the date ofpeoéthe garnishing
order or freezing order. Such moneys will be deposited by the debtors at the disposal of the judic
body having ordered the garnishment or of the enforcement body, as applicable, within 5 days fro
their due date, and the receipte & be surrendered to the prosecutor, preliminary chamber judge or
court within 24 hours of depositifig

When a civil action seeks remedy of physical damages through the restitution of a specifi
object and such restitution is possible, the criminal tourt shall order that the relevant objbet

4 According to article 27 (1) of Law no. 318/2015, the National Agency for Management of Seized Assets manages ai
keeps track of the money owed under any title to the suspect, defendant or civillysilelgpparty and subject to seizure
under article 254 of Law no. 135/2010.



returned to the civil party Even when a party did not file a civil action in criminal proceedings, the
court shall decide on thentire or partial nullification of a deed or on restoring the status prior to
the crime

Where the defendant is acquitted or the charges are dropped on the grounds of Article 16 ¢
b) e), f), i) and j), where the criminal proceedings are terminated on the grounds of the victir
withdrawing the complaint, and in the cases providedy Article 486 (2)the court shall not judge
the civil action This legal provision also covers the situation where criminal charges are dropped o
the grounds of statutes of | imitation of t he
any compensation and can file a civil action with a civil tothis legal solution was harshly criticised
and was declared unconstitutional by the Constitutional Court, with the requirement to amend the Iz
such as to ensure that the criminal court resolves the civil action, by administering evidence to su
effect

Furthermore, in compliance withrticles 2491 254,when admitting theivil action, the court
should examine the need to freeze assets as required for covering civil liability, if such measures he
not already been ordered, and rule on the return oflgand restoration of previous condition, in
compliance with Articles 255 and 25Bhe provisions in the ruling concerning the asset freezing and
the restitution of goods are enforceable

According to Article 397 (5) of the CCP, when the court leavegithieaction unsettled in
compliance with the provisions of Article 25 (5), the asset freezing order is maintained. Thes
measures shall terminate as such if the victim does not file an action in a civivihint30 days
from the court ruling becomindinal.

When, during the criminal investigation, the preliminary chamber procedure or the trial the
defendant was placed under judicial control on bail or the decision was taken to replace anott
preventive measure with judicial control on bail and thd aistion is admitted, the court shall order
the damages for the consequences of the crime be taken from the bail, according to Article 217 of-
CCP.

It should also be mentioned that, in compliance with Article 19 (4) of the CCP, a civil action is
to besettled within the criminal proceedings, if this does not lead to exceeding the reasonable durati
of the trial provisions that are correlated with Article 26 of the CCP, which provideshihaiourt
may sever a civil action, when its settlement woeltlIto exceeding the reasonable term for the
settlement of the criminal action, but the settlement of the civil action shall remain under the
jurisdiction of the criminal courtEx-officio or on request by the prosecutor or the parthes,court
shall orcer the severanday a final resolution andvidence submitted before the severaareeto be
used for settling the severed civil case.

With regard to the possibility to order the civil party to padicial expensesinder Article 275
and Article 276 CCP and in case the defendant is acquittegictim/plaintiff shall be ordered to pay
the defendantds judicial expenses, i f genera
extremely rare, and even neoso in the case of victims of trafficking in human beings, where no
procedural fault can be found.

5.2. Settlement of civil actions in civil courts

Applicable law i Article 27-28 CCP
The situations where civil actions are settled in civil courts areredvby Article 27 CCP,
thus:

1. A civil action is not filed in the criminal trial:If no civil action for reparations was filed in the
criminal proceedings, the victim or his/her successors may file an action with a civil court for
compensations for injuriesustained from the crime. The civil case shall be stayed after the
initiation of criminal trial and until settlement of the criminal case by the court of first instance,
but for no longer than one year

2. The criminal court does not settle the civil actioA: victim or its successors who filed a civil
action in criminal proceedingsay file an action with a civil court if, through a final sentence,
thecriminal court left the civil action unsettled. It isry important to point out that the evidence
produced during the course of criminal proceedings may be used before the civil court.

3. The stay of the criminal trial:A victim or its successors who filed a civil action in criminal
proceedinggnay file an actn with a civil court if the criminal proceedings were stayed. If




criminal proceedings are resumed, the action filed with the civil court shall be stftgrethe
resumption of the criminal trial and until settlement of the criminal case by the courstof f
instance, but for no longer than one ye&rvictim or his/her successors who initiated an action
before a civil court may leave this court and address the criminal investigation body, the judg
or the court, if the criminal action was initiated supsantly or if criminal proceedings were
resumed following a stay. A civil court may not be abandoned if it rendered a court decision
even a nosfinal one.
4. The losses are not entirely covered
In the event that civil action was initiated by the prosecutor, if the evidence shows that damag:
were not fully covered through the final sentence of the criminal court, the difference may be claime
through action filed with a civil court. A victim otsi successors may file an action with a civil court
for the remedy of damages incurred or discovered after they filed a civil action in criminal proceeding
In the abovementioned cases, the issuged judicatamay be raised, as regulated by Article(8P,
providing that a final sentence of a criminal court hes judicataauthority before the civil court
examining the civil action, in respect of the existence of the crime and of the perpetrator. The civ
court is not bound by a final sentence deadatquittal or termination of criminal proceedings in
respect of the damages or guilt of an author of a crime. On the other hand, a final sentence of a ¢
court settling a civil action does not hanes judicataauthority before criminal judicial bodign
respect of the existence of a criminal act, the person having committed it and his/her guilt

5.3. Financial compensation granted by the government to victims of certain
crimes

This type of compensation is regulated in detail in Chapter 5 of Law A&2@4 instating
certain measures for the protection of victims of crime.

Financial compensation is granted on requeshé¢ofollowing categories of victimsas per
Article 21 of this special law:

a) victims of attempted murder, or first degree murdisted under Articles 188 and 189 of the
Criminal Code, victims of bodily harm, provided by Article 194 of the Criminal Code, victims of a
crime committed with intent that resulted in bodily harm of the victim, rape, sexual intercourse with
juvenile aml sexual assault, provided by Articles 2220 of the Criminal Codésafficking in human
beings and underage persongrovided by Articles 210 and 211 of the Criminal Code, terrorism, as
well as any other crime committed with intent and violence;

b) spouse, children and dependamfs persons deceased as a result of the crimes provided at
Paragraph (1).

Financial compensation is granted to the victims listed in Paragraph (1) if the crime wa:
committed in Roma and the victim is a Romanian citizen; adoreitizen or stateless individual
legally residing in Romania; a citizen of a EU Member State being legally present in Romania at tt
time of the crime; or a foreign or stateless citizen resident in a EU Member State being legally prese
in Romania athe time of the crime. In the case of victims that are not included in the-hbimae
categories, the financial compensation is granted based on the international conventions signed
Romania.

The Law establishes a number of requirements that must be ander to be granted financial
compensations.

Thus, the financial compensation is only granted to the vi€tive/she reported the crime to
the criminal investigation agencies within 60 de days frahe date of the crime. In the case of a
spouse, chilcen or dependants or persons deceased as a result of crimes provided by Article 21 (.
the 60 days deadline shall be calculated from the date when the victim became aware of the crir
when it was physically or psychically incapable for the victim tontepe crime, the 60 deadline shall
be calculated from the cessation of the incapacity state.

According to Article 23 (4) of Law no. 211/2004, victims bellow the age of 18 and those legally
i ncompetent are not requireagadalol yveiproadmpentee n
representative may report the crime to criminal investigation agencies.

Article 24 of the same Law also lays down important requirements concerniegtiienes for
claims namely:




1 Wherethe perpetrator is known, financial compensation may be granted to the victim if the
following conditions are met:

a) the victim submitted the claim for financial compensation within one year, thus:

1. from the date of the final judgement of the criminal court sentenciragauitting the
defendant, in certain cases, or granting civil compensation or the termination of the criminal trial, i
certain cases;

2.from the date when the prosecutor dropped the charges, in certain cases;

b) the victim filed a civil action in theriminal proceedings, except when the charges were
dropped on the grounds of Article 315 (1) a) CCP;

c) the perpetrator is insolvent or absconding;

d) the victim did not obtain full reparations for the losses from an insurer.

When the victim is in incap#y to make a claim fofinancial compensation, the one year
deadline provided in Paragraph (1) a) shall run from the date when the incapacity state ceased.

Where the court ordered the severance of the civil action from the criminal proceedings; the on
year deadline starts from the date the decision to admit the civil action remained final.

At the same time, the underage and legally incompetent victims are not bound by the requireme
of Paragraph (1) b), namely to file a civil action in the criminal pedogys.

1 Wherethe perpetrator is unknown, the victim may make a claim for financial compensation
within 3 years form the crime, if the requirements of Article 24 (1) d) are met.

1 Whenthe victim _is_underageand his/her legal representative did not makeaam for
financial compensation within the deadlines provided in Article 24 or 25 of the Law, as applicable
these deadlines run date when the victim turned 18.

The types of losse®r which financial compensations may be claimed are provided in Article
27 of the Law, namely:

(a) in the case of victims provided in Article 21 (1)iahe person subject to the crime

1. hospitalisation and other categories of medical costs incurred by the victim;
2. losses resulting from the destruction, degradation orrendering | ess o f t
assets or loss of possession of assets as a result of the crime;
3. earnings of which the victim is deprived as a result of the crime;
(b) in_the case of victims provided in Article 21 (1)ibkpouse, children and dependants of
persons deeased as a result of crime:
1. funeral costs;
2. support that the victim is deprived of as a result of the crime.

The financial compensation for physical loss is limited to the equivaledO afational
minimum gross base wagefor the year in which the victimmade the claim for financial
compensation. The moneys paid by the perpetrator as civil compensation and the indemnity obtair
by the victim from an insurer for losses incurred as a result of crime are subtracted from th
compensation granted to the victby the government.

The victim may apply with the Crime Injuries Compensation Bdardan advanceon the
financial compensation. Such advance payment may be granted if the victim is in financial difficulty
within the limit of 10 national minimum grosdase wage#or the year in which the victim requested
the advance payment. The advance payment may be requested in the financial compensation clair
in a separate claim that may be filed at any moment after the crime was reported to the law enforcem
authorities or the court, if applicable, and no later than 30 de days from the submission of th
compensation claim, in case the advance payment is requested in a separate claim that should
indicate the status of the judicial proceedings.

Thev i c tapplc@teon for an advance on the financial compensation shall be settled within
30 days from the application, and if the claim for financial compensation is rejected, the victim sha
be required to reimburse the advance payment, except when the cléimarficial compensation was
rejected only on the grounds of the perpetrator being insolvent or absconding. Also, the victim th.
was granted an advance on the financial compensation shall be required to reimburse it if he/she
not submit the claim fdiinancial compensation within the deadlines provided by law.

The financial compensation claim shall be submitted to the County Court of geographi
jurisdiction in the area where the victim resides. The claim shall be settled by two judgeSriine
Injuries Compensation Board set up in each County C&ud.si des t he cl ai mant




claim should indicate: the date, place and context of the crime that generated the loss; types of los
incurred as a result of the crime; the law enforceragency or the court to which the crime was

reported and the date of reporting, if applicable; number and date of the judgement or of the prosecut
document, if applicable, when a final judgement was issued in first instance; the capacity as spou
child or dependant of a deceased person, in the case of the persons provided for in Article 21 (1)
criminal record; money paid as damages by the perpetrator or the indemnity obtained by the victi
form an insurer for losses incurred as a result of theegrand amount of financial compensation

claimed. Also, the claim should be accompanied by documents supporting the information provide
and by any other documents that the victim may have and that may be useful for settling the claim.

The financial compesation claim and the advance payment claim may be formulated by the
| egal representative of an underage or | egal
signed by the victim, and are exempt from the payment of judicial stamp duty.

Both the financial compensation and the advance payment claim shall be dealt with in
chambers, by summoning the victim and with the mandatory participation of the prosecutor. In ords
to settle the claim, the Board may hear persons, request documents and adamygigeidence
deemed useful for the settlement of the claim. The decision settling the financial compensation
advance payment claim shall be notified to the victim and may be challenged with the Court of Appe
within 15 days from notification.

Furthernore, since the procedure before the Board and the criminal proceedings may b
concurrent, Article 32 of the Law provides for eme Injuries CompensationBo&& o bl i ga
inform the prosecuting entity, the court judging the crime or the civil casriapplicablepn the
financial compensation or advance payment claim submitted by the ¥ictim

In practice, multiple problems occur, given that victims are not correctly or fully informed on
their right to claim financial compensation or that, if thégim financial compensation from the
government and damages from the defendant, such cannot be granted in full, cumulatively, but :
subtracted (the smaller amount is subtracted from the larger one). Moreover, civil damages in
criminal trial are grantedt the end of the proceedings that may go on for years (more often than not
trafficking in human beings is committed in the context of organised crime and the cases are compl
and involve extraordinary numbers of persons, this encumbering the judasakpings).

A highly important aspect is also that the granting of compensation for losses does not eque
with receiving it. In most cases, the judgement ordering compensation to be paid to a victim requir
enforcement by a court enforcement officamd the victims do not have the financial resources to
undertake the enforcement proceedings, except when they obtain free legal assistance that is
granted under Law no. 211/2004, covering the cost of enforcing the court judgement for compensatic

Claiming financial compensation in crossorder situations

The provisions of Directive 2004/80/CE on compensation of crime victims in-lbovdsr
situations were transposed into the national law in Chapir I5aw no. 211/2004, but also in the
Order no. B19/C/2008 of the Minister of Justice for the implementation of the procedure for provision
of financial compensation to victims of violent intentional crimes committed in the-lcoodsr
situations provided for by Law no. 211/20tating certain meases for the protection of victims
of crime These regulations provide for the right of a victim subjected to crime in another Membel
State than that of his/her residence to claim compensation from an authority or entity of the Memb
State in questiarA special procedure is instated for the filing and submisBi@ncial compensation
claims when the victim is subject to a crime committed in a EU Member State and the access
Romanian citizens to financial compensation from the EU Member State whereinige was
committed is facilitated

5 According to Article 33 of Law no. 211/2004, the funds required for granting financial compensations or advances there
to victims of crime are provided from the state budtdegugh the budget of the Ministry of Justice. The disbursement of
financial compensations or advances thereof to victims of crime is effected by the financial departments of County Cou
within 15 from the final decision to grant the financial compensatr an advance thereof. The Government, through the
Ministry of Justice, subrogates in the rights of the victim that received financial compensation or an advance thereof
recover the money paid to the victim.



5.4. Case Studies

Case Study 1

By a petition filed with County Court | on 09.01.2015 under no. XX, the petitidnBr
claimed financial compensatidor victims of crimesprovided for byLaw no.211/2004 total amount
of 35,145 Lei, equivalent of ten minimum national gross wage@1id,income that the petitioner was
deprived of between Ma3®01land Januarg015,calculated at the level of the minimum guaranteed
cash income according to GovernmButcision no. 091/2014.

In support of his claim addressed to @@me Injuries Compensation Boanfl County Court
| set up based doaw no. 211/2004the petitioner showed that

On 29.04.2011, in the town & County | he was the victim dfrafficking in human beings.

In fact, on 26.04.2011, at a petrol station on the outskirts of the town, he met th€.lgkaid
representative of the Company Y SRL with its registered office ,ilCéunty | registered on
27.09.2010, including workforce placenten its scope of business. The said C.M. presented A.B.
with a written employment offer from a certain T.G. and A.B. signed to acknowledge the offer

He immediately resigned fror8C. G. SRLto leave forSpain,t e mpt ed by T.
(convicted by crimial sentence no. XX/F/04.07.2014). On the same day he arrived in the town of S
in Spaini where the accommodation conditions were unsuited for living and réstiveypetitioner
returned to Romanid he petitionesshowed that, deceived by the convict T.&e had left foSpain
being in order to earn more money to cover necessary and useful expepsgsthe instalments on
the loan in amount of xxxxx CHF he has frétimeus Banland to increase his income because, at the
ti me of t he pehisichildwanattending highechalron completion of which the child
would move into higher educatioonsequently, thele factoand de jure cause for ending the
employment relationship was resignation basedmicle 81 of the Labour Code.

Also, he ndicated that since his return to Romania, he tried to get a job in order top cover hi
monthly expenses comprised of the bank loan instalments, school fees and other useful and neces
costs of living He also mentioned that he had been in uninterrupted employment with his last employze
from 2007until 2011,where he had worked as security guard, with no disciplinary offence, complaints
against him or incidents, thus demonstrating his good faith in ¢ya@vjob and obtaining a monthly
income for covering all the useful and necessary expgfRgdghermore, he stated that, since his return
to Romania, he worked as daysman in agriculture and as a house painter for a number of natural per:
who required sutservicesthese being his only sources of income during this time period

In conclusion of his allegations, the petitioctaimed that he had made all the efforts to get a
job and will continue to do so until such time as he will meet the legal retiteraquirements

About the job offer inSpain,more specifically, picking fruit and vegetables, the petitioner
claims that he would have earn&@0-1200Euros per month, since the remuneration was 4 Euros per
hour and the working day betwe8no 12 hours, this meaning earning betweg@hand48 Euros per
day, considerin@5 working days per montht the time he was employed BC. G. SRLaccording
to the employment record, his wages were in amoun20t_ei per month

Given that at the time of his dafpure he owed and currently still owes money to the creditor
Piraeus Bank, a debt in amountofxx CHF, he decided to leave to work, being attracted by the
advantageous offer presented to him and, for this purpose, he resign&dr@en SRLThe above
mentioned debt is payable in monthly instalments and at the time of his departure he could covel
from the720Lei wages

Also, he showed that, should he had not been deceived by the Gauwlith the job offer in
Spain,he would not have resigned ind&SC. G. SRLand the employer would not have dismissed him.

He deems that he has been deprived of income he could have earned between May 2011
January2015 in amount of 35,145 ki that he claims in his the application for financial
compensation filed on the grounds of Law n211/2004.

The petitionefiled the following documentriminal judgement noXX/F/04.07.2014ssued
by Courtl in the criminal case n&XXX, remaining findby criminal judgement nXX of 25.09.2014
by the Court of AppedB, whereby the defendant@. was convicted t@ years imprisonmentfor
the continuing offence dfafficking in human beingdo be served in a prison and, among others,
admitting in part the civil action initiated by the plaintiff I. G., with the defendant being ordered to pay
the lattedd50Euros in physical damages al@OEuros in moral damagg®port made 084.02.2015



by the Office of the Court Enforcement Officer A finding that the debtiisTinsolvent notification
from theR. Town Hall indicating that the said G. has no movable and/or immovable goods subject
to taxation income statements showing that the petitidn®r was not liable for any income tax in
2013 and2014; certificates issued by thH&. Town Hall showing that the petitionbas not property
and arable landDecision no. 556/21.04.2011 &C.GSRL showing that the employment was
terminated by resignatimp proof that, on 06.01.2015, the petitiomegistered with the Employment
Agency of County.

The witnesses called by the petitiorf8rwitnesses) were heard. The witnesses stated under
oath that, after leaving to work abroad and quickly returning desamga, the petitionelooked
permanently for a jab

Task

If you were members in th€rime Injuries Compensation Boaraf County Court |, what
decision would you take in this cag8®rovide arguments for your opinion.

Presentation of legal solutions

Accordingto Article 21 (1) a) andArticle 27 (1) a)3) of Law no.211/2004instating measures
for the protection of victims of crimen the case of the petitioner who was victimti@fficking in
human beingghe loss consists of the income that thdiviovas allegedly deprived of as a result of
the crime The law requires the allegedly lost income to be conditional on the crime, establishing
direct causeffect relationship between the crime and loss of income

In this case, the petitioner being depd of such income throughout the claimed pe(iddy
2011 January2015)is not a direct consequence of the crimédrafficking in human beingsn the
context where the cause of losing the job in Romenthe previous resignation of the petitiorfar
voluntary action) and not the specific crime to which the petitioner was a victim of, the more so sinc
he was only trafficked when presented with the employment offgpamand only for a day ispain,
after which the petitionereturned to Romania

It is true thatArticle 22 of Law no. 211/2004loes not specifically set the diligent search for a
job as a requirement for the granting of compensations. However, this requirement is inherent
establishing the relation to the clairfwages not obtained in Romania). In the context where the
petitioner claims the wages he did not earn in Romawea a four year period during which he was
free in Romania, not being trafficked, it is natural to obtain evidence that it was impossible to find
job and such impossibility was generated by the crimiadficking in human beings which the
petitione is a victim

Moreover, the petitionaegistered with the Employment Agency of Couhtnly three days
before submitting the claim at hgrads shown by the relevant document on file

Therefore, in the context of the claim covering income that the vietis deprived of as a
result of the crime, the law envisaging rather the income not paid to the victim for work done whils
being exploited, the legal and sound judgement is to reject the claim

Case study 2

By a petition filed orl7.11.2014vith CountyCourt B, the petitioneA.B., legal representative
of minorsX andY (children of a victim of the crim#afficking in human beingsas incriminated by
Article 12(1), (2) a) and (3) ofaw no. 678/2001n corroboration witrArticle 5 of the Criminal Code
i the trafficking in human beingslso resulted in the death of the victim), claimed financial
compensatioffior each minor child in amount equivalentl@minimum national base gross wages for
2014, in compliance witArticle 27 of Law n0.211/2004, in cosideration of the needy status the two
minors were left in

Then petitioner indicated that she had submitted a similar claim under cas¥ paiged at
County Court B, and was granteb@0 Lei in funeral costsso that the3,500 Lei amount must
supplemated with the remaining amount of compensation claimed.

In support of the petition, decision n¥.issued onl6.05.2014by County Court B on the
grounds ofArticle 21 (1) b) andArticle 27 and Article 30 o f Law 211/2004 gr a
children an adance on théinancial compensatiom amount of3500Lei for funeral costs ansupport
for the minors



County Court B rejected the petitioneros

Having examined the legal grounds based on which the advancefoatitegal compensation
was granted by decision n4.issued orl6.05.2014y the County CourB and based on which the
claim for the remaining portion of the payable financial compensation was filed, the Court establishe
that Law no. 211/2004rovides for financial compensatido be granted to certain categories of
victims only once, when the requirements of Arti@8san following of the Law are met

According to Article 30 of the same Law, the victim may apply to theime Injuries
Compensation Boarfbr one advance paymeoly of thefinancial compensatigrwithin the limit of
10 minimum national base gross wages in the year in which the victim claimed the advance.payme

Since in this case an advance onfihancial compensatiohas already been granted by the
abovemertioned decision, the beneficiaries are not entitled to submit a new claim fore a secon
advance payment, such claim not being possible under the law

Task

Indicate whether the judgement in this case is sound and leBabvide arguments for your
opinion.

Presentation of legal solutions

The petitioner having applied for and being granted an advance on the financial compensati
in amount of 3,500 Léirepresenting only funeral expensgesas no relevan¢as long as the petition
on trial claims financial ampensation for eacminor child, within the limit of10 minimum national
base, gross wages 2014,in compliance withArticle27 of Law no.211/2004.

Even if the petitioner is unaware of the legal meaning of téresgiestinghe supplementing
of thefinancial compensatignexamining the facts as presented and the purpose of the initial petition,
it appears that, in fact, she requested not the supplementing of an advance but financial compensat
since she refers specifically to the provision&dfcle27 of Law no.211/2004.

The Court must differentiate the provisionsfeficle 27 (1) a) of Law no. 211/2004n relation
to Article 21 (1) a) of the same Lathese not being indicated in the case, and the minors not being
included in this category ohdividuals provided for by lajvand the provisions oArticle27 (1) b)
corroborated wittArticle 21 (1) b) of Law no. 211/2004.

By corroborating these last legal texts, it becomes apparent that the financial compensatit
may be granted to children artipendants of the person deceasssl a result of the offence
incriminated undeArticle 1, as is the case on trigdfticle 21 (1) b)], and such compensations are
granted to the following categories of losdaseral costs angupportof which the victim is deprived
as a result of the crim@rticle 27 (1) b).

The court was required to qualify the petition on trial correctly in relation to the outcome
envisaged by the petitioner and the subjective right which was puytbeechore so sice the words
used in the petition that specifically and unquestionably requested not the supplementing of ti
advancgunderArticle 30 of Law no.211/2004that refers to the granting of an advance payment), but
financial compensation und@rticle 27 of the Law

Furthermore, when settling the case, the court should have also considered that Patgraph
Article 27 concerning the limitation of the amount of compensatiohOtminimum national gross
wages only applies to the situations coveredriicle 27 g, and not to those covered Byticle 27 b),
which does not provide for such limitation

This last text should be seen in corroboration with the provisioAstiafe 30 (1) of Law no.
211/2004that sets forth the maximum amount payable as advance, and not the compensation as st
Therefore, according tarticle 27 b of the Law, the compensation may exceed this limit

Case Study 3

By the petition filed with County Court Bn 10.06.2015 under no. XX by the s&d. on
behalf of the minoA.C., victim of trafficking in minors in the criminal case r¥¥Z, a compensation
of 5,000 Lei was requested, representing physical lossesst of hospitalisation, medical tests, and
psychological counselling classes

In support of the petition, the petitioner showed that her daughter, A.C., was a victim of th
actions of the defendant C.G. who was convicted by final sentence for the crime of trafficking i



minors incriminated byArticle 211 (2) of the Criminal CodgArticle 210(1) a), b) Criminal Code
the crime of sexual intercourse with a minor, incriminatedicle 220(1) and @) Criminal Code.
The defendant is serving a 7 years prison terper the Decision of the Court of ggal B no.
xx/07.04.2015The defendant is not solvable and has no movable or immovable property

The petitioner attached to the petition the following documeateipt noxx of 06.08.2014
for 225 Lei that A.C. paid to the Teaching Psychiatry Hospittof. Dr. Alexandru Obregia,
representing the cost 8fdays hospitalisation as attendant for the juvendeeipt noxx/19.05.2015
and invoice no. xx/19.05.2015 wherehyB. paid800Lei representing medical services rendered from
2.08.2014by SC Medich SRL; receipt noxx/15.05.2015nd invoice no. xx/ 15.05.201%hereby
A.C. paid1,150Lei representing medical evaluation and psychological counselling services providec
to the childA.C. in the interval August 2014 January2015;expenses claim for patieAtC. prepared
by the Teaching Psychiatry Hospital for the amount of 14Z83ei.

Also, the petitioner called two witnessesc qu ai nt ances that are |
precarious health state

De jure the petition wasm@unded on the provision of Law ri211/2004.

In the case, a request was transmitted to Bar of B to designate a Eoféicio and the
criminal sentence no/F of 21 January2015issued by County Court | in the criminal case XX,
rendered final or07.04.2015by the criminal decision naxx/07.04.20150f CAB was attached,
showing that the defenda@t G.,currently in the Prison d&.,was convicted

- to 6 years imprisonment and denial of the rights providediigle 66 (1) a), b), d), €, f), n)
and o) of the Criminal Coder 4 years for the crime of trafficking in minors

- on the grounds dArticle 220(1) and @) of theCriminal Codecorroborated wittArticle 396
(10) of the Code of Criminal Procedure, the same defendant was convi@&gedos in prison and
denial of the rights provided bArticle 66 (1) d), b), d), €, f), n) and o) of the Criminal Coder 2
years for the crime of sexual intercourse with a minor

- on the grounds oArticle 38 (1) of the Criminal CodendArticle 39 (1) b) of the Criminal
Codeand Article 45 (3) a) of the Criminal Codehe defendanC.G. must now serve the longer
sentence ob years in prison to which/3 of the3 years prison sentence is adgealthat the defendant
has to serve @years prison termral 4 years denial of the rights provided BAyticle 66 (1) @), b), d),

e), ), n) and o) of the Criminal Code. The abawentioned decision obliged the defend@n®. to
pay the amount of 500 Euros as moral damages to the jupéaiéff, A.C.

Also, a notification from the S Town Hall was also submitted to the file, showing that, currently,
Mr. C.G.is not registered for tax purposes with any movable or immovable property. The prison:
where the perpetrator serves the sentence pay his healdmnioscontribution, his income being.nil

On the judgement term df8.06.2015jn public session, the petition&.B., mother of the
juvenile A.C. appeared and requested the petition to be admitted as formulated, after previously t
Board rejected the tesiony of the two witnesses as inadmissible in this procedure, considering the
prosecutordéds conclusions to such effect

Task

1. Indicate the resolution you would pass if you would be members of the Board judging the
petition filed byA.B. as parent of the juenile A.C.?Provide arguments for your opinion
2. Identify the errors committed by the Board, if any, in the procedure of judging the petition

Presentation of legal solutions

1. Examining the documents submitted in support of expenditure incurred, the petition is
only partly grounded, namely f&40849 Lei. Thus, according tdrticle 21 of Law no.211 of 27
May 2004 instatingertainmeasures for the protection of victims ofnee, financial compensatiois
granted on demand taictimsof the crime of trafficking in human beings and trafficking in minors,
incriminated by Article 210 and 211 of the Criminal Code.

Financial compensatiois granted to the victim for certacategories of losses incurred as a
result of the crimgin the case of theictims provided for inArticle 21 (1) a), among others,
hospitalisation costs and other types of medical expenses incurred by the victim

The documents submitted to file, namelg tertificate from th& Town Hall show that the
perpetrator is insolvent, and the victim was not paid any indemnifications form an.insurer

Since the all the requirements for the grantin§raincial compensatioare met, as provided
for in Article 217 Article 34 of Law no. 211of 27 May 2004 instatingcertain measures for the




protection of victims of crimebased on the documents that certify the expenses for medical care
provided to the juvenil¢cost of hospitalisation and thergpthe petition should be admitted for the
amount 0f3,40849Lei, amount to be paid out from the state budget, through the budget of the Ministry
of Justice, in compliance withrticle 33 (1) of Law no. 211/2004.

The compensation is to be disbursed by tharfcial department of County Counwvithin 15
days fromthe judgement being rendered final, in compliance Wititle 33 (2) of Law no. 211/2004.

2. The procedural errors are the following

- The case was judged in public session, in breadéntmie 31 (1) of Law no. 211/2004.

- The case was settled without submissions from the court appointed lawyer, though th
designation of aexofficio lawyer for the juvenile, victim of trafficking in minors, had been ordered
when the petition was first filed

- The witness evidence is admissible in this procedure, on the grouAdsctd 31 (3) of Law
no. 211/2004.

Case Study 4

By the petition filed with County Court X, the juvenile petitioner V.R.L., through her legal
representativé/.M.E., requested the granting 6hancial compensatioon the grounds of Law no.
211/2004.

By the civil decision noxx/ of 26 February2016issued by the County Couxt the challenge
on grounds of late submission and, in consequence, the petitimaiocid compensatiosubmitted
by the petitioner V.M.E., as legal representative of the juvenile V.R.L, was rejected

When making this judgement, the court of first instance considered that, in compliance witl
Article 24 (1) a)of Law no. 211/2004 instatingertainmeasures for the protection of victims of crime,
when the perpetrator is known, theancialmay be granted to the victim only if he/she submits an
applicationwithin one year form the final sentence of the criminal court

The criminal sentence nex of 22.02.2014ssued by County Court M convicting the defendant
XY for the crime of trafficking in minors, as incriminatedAgicle 211(1) and @) c) of the Criminal
Code in corroboration witArticle 5 of the Criminal Codgthe victim being the jvenileV.R.L., was
rendered final 019.10.2014by decision noxx/20140f the Court of Appeal dB.

For the enforcement of the payment due by the defendant to the juvenile plaitlif, the
latter called on a court enforcement officer who, on 22.@1 5 , not i KY does ndt@ewn t
property and has no money in banks or income that may be garrisieglaway, irSpairo.

The petition forfinancial compensatiowas filed om.02.2016after the one year deadline laid
out byArticle 24 (1) a)of Law no. 211/2004.

In this situation, the County Court appreciated that the one year deadline provided by law |
imperative and the failure to meet it results in the forfeiture of the right to diaamcial
compensation.

The petitioneV.R.L. challenged this decision through her legal representateguesting the
decision to be overturned and the petition to be admitted by the court

In support of the challenge, the petitioner alleged that the court of first instance erroneousl|
interpreted the prasion of Article 24 c¢) of Law no. 211/2004reducing its active role to a simple
mathematical operation of calculating the one year deadline form the date of the final enforceable tit

Based on the logical method, the legal provisions should be iatedpto the effect of its
application andArticle 24 c) of Law no.211/2004 provides precisely for the situation that the court
of first instance ignored, namely the calculation of the one year deadline from the time when tr
perpetrator is insolvent or absconding

In the case, both requirements set forthAiicle 24 c) of Law no. 211/2004re met the
perpetrator being insolvent and absconding

Calculating the one year deadline from the sentence being rendereditinalit considering
the diligences of the creditor to recover the amounts due to him/her by enfotadmpayment, puts
the later in the fortuitous situation of being obliged to enforce the sentéthoe one year, and not 3,
as provided irArticle 37150f the Code of Civil Procedure. The law maker provided specifically for
the possibility to submit Binancial compensatiociaim within one year from the time the perpetrator
is found to be insolvent precisely in order not to limit access to justice



The appellant also showed that she informed the court of first instance that she was only awz
of the 3years deadline for claiming compensation and the obligation of the court enforcement office
to establish that the defendants are insolvent

Since the petitioner first addressed the court enforcement officer for the recovery of the del
from the defendantghe enforcement officer found that the debtors were insolvent, and when the
petitioner petitioned the court fnancial compensatiotihe one year deadline from tHi@al criminal
sentence had elapsed, the court of higher jurisdi¢tionrt of appeal)in its resolution 0i.7.04.2016,
submitted to th&€onstitutional Coura challenge on the constitutionality Afticle 24 (1)of Law no.
211/2004. The Constitutional Court Decision ngx/ of 13 November2016,the challenge on the
constitutionality ofArticle 24 (1) a)of Law no. 211/2004vas rejectedindicating that the right to
claim financial compensation is not confounded with the enforcement of a court degiggonthat
the right in question is a benefit granted by the state that is basedmintiegle of social justice and
solidarity. For the purpose of preventing potential abuse or limiting any perturbing effects on th
stability and security of civil legal relations, this right can only be exercised in a climate-of pre
established legal oed Furthermore, requirements of the kind of those contested in the challenged d
not deny the right as such, yet generalising the exercising of the right may result in either the denial
the reduction of the legitimate rights or interests of third @amrhom the state is obliged to protect
equally

In the recitals of its decision, tl@onstitutional Courteferred to the case law of the European
Court of Human Rights that, concerning the right to access to justtbe Case of and others versus
the United Kingdom of Great Britain, ruled thatticle 6 (1) of the Europea©onvention for the
Protection of Human Rights and Fundamental Freedmang be called upon by any person who
believes that any of his/her civil rights were illegally infringpdta d ded t hat ft he |
the County Court is not an absolute rigatn d  t hat Ait may be subjec
statutes of limitation or ordinances requiring the payment ob bail

In thiscontext,the court judging the challeadiled by the petitioner deemed that the claim for
financial compensatioshould be submitted within the one year deadline from the final criminal
sentenceas provided by the special law, and not from the date when it was found that the perpetrat
was insolvent or within the ordinary thrgear deadline provided #rticle 6 of Decree n0167/1958
on the statutes of limitation of liabilitt was also poirgd out that the petitioner did not makequest
for relief from effects ofexpiry of the deadline grounded on the provision of the Code of Civil
Procedure. Therefore, considering also the stipulations of the Constitutional Court, it was appreciat
thatthe court of first instance legally rejected the claimfifzeincial compensatioas being tardy

Task

Demonstrate in a reasoned manner if the decision of the court of appeal is correct

Presentation of legal solution

According toArticle 24 (1) a)andc) of Law no. 211/2004when the perpetrator is known,
financial compensatiomay be granted to the victim if he/she applied ffoancial compensation
within one year from the final criminal sentenddne provisions of the special law take precedence
over he general legal provisions on the limitations of liahility




CHAPTER ©

VICTIMS OF HUMAN TRAFFICKING FOREIGN CITIZENS IN ROMANIA

6.1. The applicability of the 1951
victims of human trafficking

The European UnioMember States must guarantee troointry nationals who are victims
of human trafficking a reflection and recovery period, so they can decide in full awareness whether
not to cooperate with the competent authorities. During this period, no measeneovfaf from the
territory can be enforced against them, and at the expiration of the period of reflection the compete
authorities will consider whether it is appropriate to extend the stay of the person concerned on
territory for the purpose of invgation and legal proceedings; whether the person concerned clearly
shows s/he wants to cooperate; if s/he severed all ties with the alleged perpdtatective
2004/81/EC on the residence permit issued to tbadntry nationals who are victims toafficking in
human beings or who have been the subject of an action to facilitate illegal immigration, whc
cooperate with the competent authorities)

This chapter addresses the issue of foreigmenswho arevictims of traffickingin human
beings consderingtwo categories:

1 Foreigncitizenswho arevictims of traffickingin human beingsapplicants for a form of protection
(refugee staits, subsidiary protection).
1 Foreigncitizenswho arevictims of traffickingin human beingyenefciariesof toleratedstatus.

The asylum seekeri the foreign citizen or stateless person who has expressed his/hel
willingness to obtain internationgdrotection, as long as the asylum procedure related to his/her
application is not completed.

The beneficiary of international protectioni the foreign citizen or stateless person whose
refugee status has been recognized or he was granted subsidiaryoproteder the law.

The refugeei the foreign citizen or the stateless person who fulfills the conditions laid down
in the Convention Relating to the Status of Refugees, Geneva 28 July 1951 (to which Romania adhe
through the Law 46/1991)

The person witha welHfounded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside the country of his
nationality and is unable or, owing to such fear, is unwilling to avail hinoéétfe protection of that
country; or who, not having a nationality and being outside the country of his former habitual residenc
as a result of such events, is unable or, owing to such fear, is unwilling to return to it.

A person eligible for subsidiary protection means a thirgtcountry national or a stateless
person who does not qualify as a refugee but in respect of whom substantial grounds have been shi
for believing that the person concerned, if returned to his or her country of origin, or inéhaf @as
stateless person, to his or her country of former habitual residence, would face a real risk of sufferi
serious harm and who is unable, or owing to such risk, is unwilling to avail himself or herself of th
protection of that country; Under the rBctive 2004/83/EC (on minimum standards for the
gualification and status of third country nationals or stateless persons as refugees or as persons
otherwise need international protection and the content of the protection graetéol)s harm
consiss of: (a) death penalty or executiprfb) torture or inhuman or degrading treatment or



punishment of an applicant in the country of origa);serious and individual threat to a civilian's life

or person by reason of indiscriminate violence in situatddmsternational or internal armed conflict.

A third country national or a stateless person is excluded from being eligible for subsidiary
protection where there are serious reasons for considering :tlfa) she has committed a crime
against peace, a warime, or a crime against humanity, as defined in the international instruments
drawn up to make provision in respect of such crimes; s/he has committed a serioubrafmehas

been guilty of acts contrary to the purposes and principles of thedUdaBons as set out in the
Preamble and Articles 1 and 2 of the Charter of the United Nafrsshe constitutes a danger to the
community or to the security of the Member State in which he or she is present.

Tolerancei remaining on the territory obfeigners without right of residence and who for
objective reasons cannot leave the state granting a tolerated status.

In the actual European and international context, Romania and Bulgaria are included-n the s
call ed ABal kan Ro uibneA mamif prolbldmen the llabt gepra, lat nationgl raradt
international level, is human trafficking, which frequently has a close connection with the illega
migration. A vulnerable category of persons areéfiggees A consequence of their vulnerable st
the devastating losses they have experienced, and their precarious life situations until durable soluti
become available. Among the factors that increase trafficking risks for refugees are their physic
insecurity; social, economic and political mgaalization; victimization by smugglers facilitating
refugee movement; experience with sexual violence; social isolation or other negative consequen
resulting from sexual violence; pressure to engage in survival sex; severe disruptions to fami
strudure; and lack of legal protection.

The crime of human trafficking represents a violation of human rights of victims. Persons wh
have been or are at risk of being trafficked may havelbfounded fear of persecution The potential
need for internationarotection of persons who have been trafficked or are at risk of being trafficked
must be taken into account. This includes assessing protection needs unb@slth@onvention
Relating to the Satus of Refugeesas well as complementary forms of proteationcluding
subsidiary protection as defined in t@euncil Directive 2004/83/ECon minimum standards for the
gualification and status of third country nationals or stateless persons as refugees or as persons
otherwise need international protectiomdhe content of the protection granted.

In some respects, human trafficking resembles the smuggling of migrants, but still there at
clear differences. The relation between the migrant and the smuggler ends either with the arrival
the destination or with the individual being abandonedoete. Victims of human trafficking are
distinguished from migrants who have been smuggled, by the protracted nature of the exploitation th
endure, which includes serious and ongoing abuses of their human rights at the hands of the traffick

Not all the victims or potential victims of trafficking fall within the scope of the refugee
definition from the 1951 Convention relating to the status of refugees. To be recognize as a
refugee, all elements of the refugee definition need to be accomplished.

Definitional Issues

The primary function of the Convention against Transnational Crime and its supplementar
Protocols against Trafficking and Smuggling is crime control. They seek to define criminal activitie:
and guide States as to how best to combat thenoiig do, they nevertheless provide helpful guidance
on some aspects of victim protection and therefore constitute a useful starting point for any analysis
international protection needs arising as a result of human trafficking.

Article 3 of the Traffickng Protocol (Protocol against the smuggling of migrants by land, sea
and air, supplementing the United Nations Convention against Transnational Organized Crime):

AFor the purposes of this Protocol o:



(a) oTrafficking in personsd shall mean the
of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud,
deception, of the abuse of power or ofasifion of vulnerability, or of the giving or receiving of
payments or benefits to achieve the consent of a person having control over another person, for
purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of thetydrosti
of others or other forms of sexual exploitation, forced labour or services, slavery or practices simil:
to slavery, servitude or the removal of organs;

(b) The consent of a victim of trafficking in persons to the intended exploitation setirforth
subparagraph (a) of this article shall be irrelevant where any of the means set forth in subparagraph
have been used;

(c) The recruitment, transportation, transfer, harbouring or receipt of a child for the purpose

exploitation shallbecani dered otrafficking in personsod e
set forth in subparagraph (a) of this articl
age. o0

The Trafficking Protocol thus defines trafficking by three esakaind interlinked sets of
elements:

The act recruitment, transportation, transfer, harbouring or receipt of persons;

The meansby threat or use of force or other forms of coercion, abduction, fraud, deception, abus
of power, abuse of a pitisn of vulnerability, or of giving or receiving of payments or benefits to
achieve the consent of a person having control over the victim;

The purposeexploitation of the victim, including, at a minimum, the exploitation of the prostitution
of othas or other forms of sexual exploitation, forced labour or services, slavery or practices simila
to slavery, servitude or the removal of organs

Some victims or potential victims of trafficking may fall within the definition of a refugee
contained in Artike 1A(2) of the 1951 Convention and may therefore be entitled to international
refugee protection. Such a possibility is not least implicit in the saving clause contained in Article 1
of the Trafficking Protocol ,halafecttche rights, abtigatisns i
and responsibilities of States and individuals under international law, including internationa
humanitarian law and international human rights law and, in particular, where applicable, the 19t
Convention and the 1967rdtocol relating to the Status of Refugees and the principle of non
refoul ement as contained thereino.

A claim for international protection presented by a victim or potential victim of trafficking can
arise in a number of distinct sets of circumstances.vittim may have been trafficked abroad, may
have escaped her or his traffickers and may seek the protection of the State where she or he nov
The victim may have been trafficked within national territory, may have escaped from her or hi
traffickers ad have fled abroad in search of international protection. The individual concerned ma
not have been trafficked but may fear becoming a victim of trafficking and may have fled abroad i
search of international protection. In all these instances, thedodivconcerned must be found to
have & ofumalleld fear of persecutiono |inked to
to be recognized as a refugee.

Well-founded fear of persecution

What amounts to a welbunded fear of persecution willlepend on the particular
circumstances of each individual case. Persecution can be considered to involve serious human rig
violations, including a threat to life or freedom, as well as other kinds of serious harm or intolerabl
predicament, as assessethe light of the opinions, feelings and psychological maxef the asylum

applicant.



In this regard, the evolution of international law in criminalizing trafficking can help de€ision
makers determine the persecutory nature of the various acts asgedthttrafficking. Asylum claims
lodged by victims of trafficking or potential victims of trafficking should thus be examined in detall
to establish whether the harm feared as a result of the trafficking experience, or as a result of
anticipation, araunts to persecution in the individual case. Inherent in the trafficking experience are
such forms of severe exploitation as abduction, incarceration, rape, sexual enslavement, enfort
prostitution, forced labour, removal of organs, physical beatingsasitan, the deprivation of medical
treatment. Such acts constitute serious violations of human rights which will generally amount t
persecution.

In cases where the trafficking experience of the asylum applicant is determined to bwfa one
past experiete, which is not likely to be repeated, it may still be appropriate to recognize the individua
concerned as a refugee if there are compelling reasons arising out of previous persecution, provic
the other interrelated elements of the refugee definittenfudfilled. This would include situations
where the persecution suffered during the trafficking experience, even if past, was particularl
atrocious and the individual is experiencing ongoing traumatic psychological effects which woulc
render return tohte country of origin intolerable. In other words, the impact on the individual of the
previous persecution continues. The nature of the harm previously suffered will also impact on tt
opinions, feelings and psychological make of the asylum applicant dnthus influence the
assessment of whether any future harm or predicament feared would amount to persecution in-
particular case.

Apart from the persecution experienced by individuals in the course of being trafficked, they
may face reprisals and/or gasle retrafficking should they be returned to the territory from which
they have fled or from which they have been
the authorities in the country of asylum or the country of origin in investigatitay give rise to a
risk of harm from the traffickers upon return, particularly if the trafficking has been perpetrated by
international trafficking networks. Reprisals at the hands of traffickers could amount to persecutio
depending on whether the atgared involve serious human rights violations or other serious harm or
intolerable predicament and on an evaluation of their impact on the individual concerned. Reprisals
traffickers could also be infl i ct eehderoanfeartoh e
persecution on the part of the victim wllunded, even if she or he has not been subjected directly to
such reprisals. In view of the serious human rights violations often involw@ffieking would
usually amount to persecution.

In addition, the victim may also fear ostracism, discrimination or punishment by the family
and/or the local community or, in some instances, by the authorities upon return. Such treatment
particularly relevant in the case of those trafficked into prosiiutin the individual case, severe
ostracism, discrimination or punishment may rise to the level of persecution, in particular if aggravate
by the trauma suffered during, and as a result of, the trafficking process. Where the individual fes
such treatrant, her or his fear of persecution is distinct from, but no less valid than, the fear o
persecution resulting from the continued exposure to the violence involved in trafficking scenarios
Even if the ostracism from, or punishment by, family or commum#ynbers does not rise to the level
of persecution, such rejection by, and isolation from, social support networks may in fact heighten tt
risk of being retrafficked or of being exposed to retaliation, which could then give rise to a well
founded fear opersecution.

Agents of persecution

‘While persecution is often perpetrated by the authorities of a country, it can also be perpetrated
individuals i f the persecutory acts are dkn
refuse,orpro# unabl e to offer effective protection
victims of trafficking, the persecutory acts emanate from individuals, that is, traffickers or criminal
enterprises or, in some situations, family or community mesnhinder these circumstances, it is also



necessary to examine whether the authorities of the country of origin are able and willing to prote
the victim or potential victim upon return.

Place of persecution

In order to come within the scope of Article (A of the 1951 Convention, the applicant must
be outside her or his country of origin and, owing to a-<¥eelhded fear of persecution, be unable or
unwilling to avail her or himself of the protection of that country. The requirement of being outside
onds country does not, however, mean t{oandedt h e
fear of persecution. Where this fear arises after she or he has left the country of origin, she or he wo
be a refugee sur place, providing the other etegia the refugee definition were fulfilled. Thus, while
victims of trafficking may not have left their country owing to a wielinded fear of persecution, such
a fear may arise after leaving their country of origin. In such cases, it is on this bagettlaim to
refugee status should be assessed.

Whether the fear of persecution arises before leaving the country of origin or after, the locatio
where the persecution takes place is a crucial aspect in correctly assessing asylum claims made
individuals who have been trafficked. The 1951 Convention requires that the refugee demonstrate
well-founded fear of persecution with regard to her or his country of nationality or habitual residence
Where someone has been trafficked within her or his owntgouor fears being trafficked, and
escapes to another in search of international protection, the link between the fear of persecution,
motivation for flight and the unwillingness to return is evident and any international protection need
fall to be determined in terms of the threat posed to the individual should she or he be obliged to retu
to the country of nationality or habitual residence. If no suchfeahded fear is established in relation
to the country of origin, then it would be approfeidor the State from which asylum has been
requested to reject the claim to refugee status.

The circumstances in the applicantds coun
of reference against which to determine the existence of afauelled fear of persecution.
Nevertheless, even where the exploitation experienced by a victim of trafficking occurs mainly outsic
the country of origin, this does not preclude the existence of gauelted fear of persecution in the
i ndi vi du a lInod §he waffickingcobindivitluals across international borders gives rise to a
complex situation which requires a broad analysis taking into account the various forms of harm th
have occurred at different points along the trafficking route. The conisnaiad interconnected nature
of the range of persecutory acts involved in the context of transnational trafficking should be give
due consideration.

The causal 1Tink (Afor reasons of 0)

To qualify for r ef ug-+#oandelfeardfynsecutioa mustiberélatedi d
to one or more of the Convention grounds, th
membership of a particular social group or political opinion. It is sufficient that the Convention grounc
be a relevant fator contributing to the persecution; it is not necessary that it be the sole, or evel
domi nant, cause. I n many jurisdictions, the
while in other States, causation is not treated as a sepgaeston for analysis but is subsumed within
the holistic analysis of the refugee definition. In relation to asylum claims involving trafficking, the
difficult issue for a decisiomaker is likely to be linking the wetbunded fear of persecution to a
Corvention ground. Where the persecutor attributes or imputes a Convention ground to the applica
this is sufficient to satisfy the causal link.

In cases where there is a risk of being persecuted at the hands eStateactor for reasons
related to onef the Convention grounds, the causal link is established, whether or not the absence
State protection is Conventigelated. Alternatively, where a risk of persecution at the hands ofa non
State actor is unrelated to a Convention ground, but thditgadsiunwillingness of the State to offer
protection is for reasons of a Convention ground, the causal link is also established.



Convention grounds

The causal link may be established to any one single Convention ground or to a combinatic
of these groursl Although a successful claim to refugee status only needs to establish a causal link
one ground, a full analysis of trafficking cases may frequently reveal a number of interlinked
cumulative grounds.

Race:For the purposes of the refugee definitbre ce has been defined
of ethnic groups that are referred to as O6r a

Religion: Individuals may similarly be targeted by traffickers because they belong to a
particular religious community, that is, they maytbsgeted because their faith or belief identifies
them as a member of a vulnerable group in the particular circumstances, if, for instance, the authorit
are known not to provide adequate protection to certain religious groups.

Nationality: it has a wide meaning than citizenship. It can equally refer to membership of an
ethnic or linguistic group and may overlap w
to persecute members of a particular national group in a context where there eshimieiconflict
within a State and certain groups enjoy lesser guarantees of protection.

Membership of a particular social group: Victims and potential victims of trafficking may
gualify as refugees where it can be demonstrated that they fear beingigetdec reasons of their
membership of a particular social group. In establishing this ground it is not necessary that tt
members of a particular group know each other or associate with each other as a group. It is, howe!
necessary that they eitheras a common characteristic other than their risk of being persecuted ot
are perceived as a group by society. The shared characteristic will often be one that is inna
unchangeabl e or otherwise fundament &umartrightsi d e
Persecutory action against a group may be relevant in heightening the visibility of the group witho
being its defining characteristic.

Women are an example of a social subset of individuals who are defined by innate ar
immutable charactestics and are frequently treated differently to men.

Political opinion: Individuals may be targeted for trafficking because they hold a certain
political opinion or are perceived as doing so. Similar considerations apply for the other Conventic
groundsthat is, individuals may, depending on the circumstances, be targeted because of their act
or perceived political views which make them vulnerable and less likely to enjoy the effective
protection of the State.

6.2. Analyze of the Romanian national ledaframework on combating
human trafficking & the foreigners legal regime

The mainlegislationregulatng relevantand expressly provided provisioos foreigncitizens
who arevictims of humantrafficking arethe Law No. 678/2001on preventing and combating
trafficking in human beingghe Government Emergency Ordinance (GEO) 194/200sh foreigners
in Romaniathe Law 122/20060n asylum in Romania.

Foreigners who areictims of trafficking in human beings arapplicans for interrational
protection aresubject to the provisions dfaw 122/2006 on asylum in Romanidupdated) which
establishes the legal regime of foreigners applying for international protection in Romania, the leg
status of foreigners beneficiaries of internatigmratection in Romania, the procedure for determining
the Member State responsible for examining an asylum application and award conattiomed], as
exclusion and termination of temporary protectiriicle 5 index 1contains provisions on vulnerable
persons (asylum seekers requiring special reception conditions) sthehvéatims of trafficking in
human beings Classification inthe category ofvulnerablepersonss determined after applying for



asylum as soon as possible by the specialists fro@eheral Inspectorate for Immigration, based on
an individual assessment.

Law 678/2001on preventing and combating trafficking in human beingas amended and
supplemented) contains provisionsforeign citizens who areictims (Art. 37, 38,Art. 38 inde 1,
Art. 39, Art. 39 index 1, Art. 40, Art 41). By law, Romania facilitateébereturn to their home country
of foreignerswho arevictims of trafficking, without undue delay ampdovides theitransportin safe
conditions ugo the bordeof theRomaniarState, unless otherwise provided in bilateral agreements.

Trafficked foreigncitizenscan be accommodated in special centers established according tc
the GEO 194/2002 oforeign citizensvithout their detention; in thisespect, thadministratiorof the
centers arranged special areas separate froforttign citizensn detention(Art. 38 paragraph 1,

Law 678/2001).

Although the law provides locations in centers as provided by the GEO 194/2002, practically
there are no such special locations in the facithat could accommodate foreign citizens who are
victims of trafficking.

Art. 38, paragraph 2, Law 678/2001providesthatif the foreign citizen who is a victim of
trafficking appliesfor a form of protectionin Romania,s/he canbe accommodatedh the regional
centersfor accommodatiorand proceduresfor asylum seekersunder the Law No. 122/2006.In
Romaniathere are six regional centersfor asylum seekers(Bucharest,Giurgiu, GaldHH R+t d £ u "Hi
k o mc Mareal i mi 'HAcaommq@datioris approvedoy the Generalinspectoratdor Immigration
attherequesbf the competentwuthorities Accordingto this article, foreignvictims shallbeinformed
within theaccommodatiomn a languagenhich theyunderstandaboutthe judicial andadministrative
procedureghey must follow, and that they also may benefit from psychological,medical, social
assistancemedicinesand food underthe sameconditionsas the Romanianvictims. The law also
contairs provisionsaccordingto which “foreign citizenswho arevictims of trafficking are provided
with thelegalassistanceequiredto exerciseheir rightsin thecriminal proceedingsn all phase®f the
trial, the provisionsof Law 211/2004on the protecton of victims of crimeto beappliedappropriately
to the trafficked victims, as well" (Art. 44 Law 678/2001).As concernsthe minors of foreigners
accompanyingdhe victims of trafficking, or who arethemselvewictims shall be properlyappliedthe
provisionsconcerningheforeignerasn Romania(Art. 41 Law 678/2001).

Art. 38 paragraph2 Law 678/2001is incompleteregardingthe factthat it doesnot expressly
indicate which competentauthorities may request the General Inspectorate for Immigration
accommodtionfor theasylumseekern theregionalcentersAlso,in practicetherearefewspecialists
who can providesupportservicego foreignerswho are victimsof trafficking; this finding is basedon
thefactthattheassistanc@rovidedto a foreigncitizenwhois victim of trafficking requiresa verygood
knowledgeof boththeissuef trafficking andthelegal statusof foreigners.

Generally,in Romaniathespecialistsaandentitiesprovidingsupportservicesare focusednly
onasingletargetgroup (assistinggenerallyRomaniarcitizenswhoare victimsof trafficking; assisting
only asylumseekerstefugeesmigrantswhoare victimsof trafficking).

By Law No 230/2010amendingandsupplementindg.aw No. 678/2001jt wasintroducedArt.
38index1 stipulatingthattheprovisionsrelatedto theRomaniarcitizenswho arevictims of trafficking
alsoapplyto victims of trafficking who arecitizensof a MemberStateof the EuropearJnion or the
EuropearEconomicArea.

Art 38 index 1Law 678/2001has noprovisions related to victims of trafficking who are
foreigners from third countries of the European Union, given that over the years the victims identifie
by authorities or norgovernmental organizations did not come from the EU Member States or the
European Economic Area. Therefore it is required a change of this Article, an extension of its scope
all foreign nationals who are victims of trafficking, regardless their country of arigin



If foreigners who are victims of trafficking do not possess any identity document or it was lost
stolen or destroyed, the Ministry of Internal Affairs may ask the embassies accredited in Romania
issue a new passport or travel document, as approgaateem,except for the asylum seekers or the
beneficiaries of protection in Romania (Art. 39 Law 678/2001).

Art. 39 index 1 Law 678/200&ontains provisions on the period of recovery and reflection and
the situations in which it may cease, grantingitahce for staying in Romanihe analysis of Art. 39
index 1 Law 678/2001 requires to be accomplished in conjunction with Art. 106 index 1 and Art. 10
index 2 of the GEO 194/2002 on foreigners in Romania.

According toLaw 678/2001to the extent that there are reasonable grounds to believe the
foreigner is a victim of trafficking, s/he can benefit from a period of reflection and recovery of up to 9(
days in order to recover, to get out from the influence of the perpetrators ake éoconscious decision
regarding cooperation with the competent authorities, during which they are gaanterhted status
in Romania by the General Inspectorate for Immigra#ibthe requestf the prosecutor or of the court.
The reflection and reeery period of 90 days may be terminated under Art. 39 index 1 Law 678/2001,
in the cases where: it appears that the victims of trafficking restore the contact with the offenders
their own initiative; there is a danger to public order and national isgdine status of victim was
unduly invoked".

Underparagraph 4 of Art. 106 index 1, GEO 194/2002he prosecutor by ordinance or,
where appropriate, the court by conclusigrants tolerancewhen there are reasonable grounds to
believe that a foreigner without the right to stay is a victim of trafficking in human beings and his/he
presence in Romania is necessary for the proper criminal proceedings. Under the prousiod®6f
index 2,GEO 194/2002tolerance is granted for a period of six months and may be extended for furthe
periods of up to six months, until elimination of the causes for which there were granted; as concer
paragraph 4 of Art. 106 index 1, the tolerance may be é&tenntil the end of the trial. A tolerated
person is allowed to access the labor market under the conditions provided by law for Romani:
citizens. The foreigner is obliged every two months, or whenever s/he is called at the Gener
Inspectorate for Immigtion (Gll) which has issued the document and to notify any change of addres:
where s/he livesToleration has limited territorial validity within the competence of GII which issued
the documentand any movement beyond it is allowed only with prior apgko

A general analysis ofrt. 106 index 1, GEO 194/200otes that if there are reasonable
grounds to believe that a foreigner without the right to stay in Romania is a victim of traffidieng,
prosecutor (by ordinance)or the court (by conclusion) may allow tolerance and the General
Inspectorate for Immigration shall issue the document certifying the status of tolerated person.

Art 106 index lis incomplete regarding the fact that it does not expressly inditegtherthe
prosecutoor the court graribleration ex officio or upon request, rtberemediesf a foreignemwho
is presumedvictim of trafficking in human beingsto the extent thahe prosecutor or the cowbuld
not grant toleration. Art 106 index 1 referred to imgugaph Jonly to contestthe decisiorof the Gll
(paragraph 1) when thistituion has competence grant the status of tolerated persanthe
competenterritorial Court of Appeal within five days from thaate of notification of the decisiarf
Gll, followed by a final Court decisiowithin 30 days.

GEO 194/2002 and Law 678/2001 havepnovisions regarding the status of tolergpedson
to foreignerswho arepresumed victira of trafficking in human beingsif the investigation/criminal
investigation is in an early stagee(ithe foreignesubmitteda complainto thepolice the file has not
yet beersentto the prosecutor).

Article 106 paragraph 2 of GEQ94/2002establishes the limits @bleraton only within the
area of competena#d the GIl which issued the document, and any movement begaeduires prior
approval. The provisions of this article should be amended and adapted to the situatiorg@acioun
practice. For examphkheforeigner obtaia the status dbleratedoersorbut finds a joloutsidethe area



of competence of th&ll, or must travefor certain legal proceedings in other areas of the country. We
appreciate that especiaity thecase oforeignerswho arevictims of traffickingin human beingghey
should benefit fom the right of free movement across Romania withbetneed tago frequently to

the IGI territorial jurisdictiorin order to notify/to request permission.

Article 106 paragraph 2 of GEO 194/20Q#ovides that the prosecutor, the court may extend
the status of toleratgaersonuntil the end of criminal proceedings. GEO 194/2002 basipatlyides
limited right of residence until the completion of criminal proceedings, although there may be lege
proceedinggor which the presence in the country of the foreigneold be further justified, even
after the trial (i.eprovisionsof Title Il, Chapter IIThe Qvil Action (forpecuniary and nepecuniary
compensation}he Criminal Procedure Code, Ar27 the settlementasesof civil action at thecivil
court)

6.3. Case Study
The criminal offence of human trafficking, foreign citizen victim, asylum procedure

It was pending before Court of Appeal in citytBe settlement othe appeal filed by the
Pr o s escQfficevattached to theHigh Court of Cassation and Justitethe Directorate for
Investigating Organized Crime and Terrorism agaimstriminal judgment of the Court of city B.

The judgment of the Court B (pronounced in 2013) decided the following: undefJArt
paragraph 2 letter a) in conjunction with AtO letter d of the RomaniarCriminal Procedure Code
the acquittal of the defendats AH. and SA.I.N. for the offence oftrafficking in human beings
for the purpose oflabour exploitation (A.H. was born inLebanorwith Lebanese and American dual
citizenship with residence declared by his chosen lawyer in the USA) (S.A.LLN. is Chilean ar
Jordanian citizen, residing in Romania)

To pronounce this judgement, thefirst court (the Tribunal) held the following:

The indigmentof theProsecutad s  Oderit io tri@ the defendamdsH. andS.A.I.N. for the
offenseofit raf fi cking i n per sons f(under thelegiglatos ia forceo f
at thatime, namelyArt. 12 paragraph 1 and paragraph 2, letter a) of Law 678210 theapplication
of Art. 41 paragraph 2 of tirRomanian CriminaCode)

In fact it was held that the defendants.lA and S.A.l.LN. in Septembefctober 2008,
according to grevious commormagreementconducted individuallghe material actof recruitment,
ensuranceof transport, reception and accommodation by deception, debt, threats, withhafiding
passports and refusirtfpe restitution of theselocumentsin order to prevent them from leaving
Romania,for the purposes of labour exploitation with thielation of the legal rdes on working
conditions, salarieshealth and safety witholggal employment contractsf a total numberof 13
citizens of THE REPUBR.IC OF HONDURAS, respectively thenjured parties: (1) RA.JN., (2)
A.AM.D., (3) LLM.G., (4) HC.N.D., (5) M.O.EEE., (6) V. A. T, (7) G.AN.E, (8) M.B.D.A,, (9)
P.G.AF.,(10) C.AAJ, (11) M.P.EE,, (12) C.M.M, (13) F.GM.A..

The indictment is based on the following evidence:

The gatementsf the injured personsthe statements of nine witnesses who worlkedhe
company in Romania of the two defendafitsgncialinformationof the Romanian comparnit had
debts to the state, t  devehpag on timethe Romanian employees)elephone conversations
betweerthe defendantsrespectively betweetihe defendants and other personthe company about
theforeignerdrom Hondurasbank statementsf thedefendant8 ¢ o mipf@mayion on the number
of countryentry-exit of the two defendantketters tolnterpol to locate the defendanttA (for a period
of time he stayed in Lebanon alader moved to the US), photosof thepassporbf theforeigners in
Honduras,minutes related to the home seizure of the defen8axt.N., email correspondence
between the recruitment agency in HondurastaadRkomanian employing company.



During the inquirythere were heard the defendantS.A.I.N. and 15 witnesses whose
statements wenegisterecand attached to the file.

Analyzing the documents in the file, the Courtestdhe following facts:

In November 2008, the Directorate for Investigating Organized Crim&emdrism (DICCT),
was notified by the General Inspectoratéh&fBorderPolice about thefact thata number otitizens
of Honduras were found in October 2008 in @&ty.. in Romania by the control bodies of the Labor
Territorial Inspectoratearryingout business activities imewspaper stands without legal documents;
once being foundheystatedthat theywerevictims of trafficking forpurposes of labowxploitation
being recruited intheir country of origin under the promise afvell-paid jobs in Romania, buiat
destinationthey wereaccomodated in unsanitary conditions, their passports is&med under the
pretext of protecting them from possible theft, they have not been patiefoork performed, and
when they asketheir passportdack inorder to return to their country of origintheywere asked to
pay an amount adf approx.4000 dollars, money th#éteyobviouslydid nothave.

Followingthe controltherewere identifiedhefollowing Honduran citizens whadmitted they
wereinjured personbeing heardy handvriting in the presence ahe certifiedinterpreterof Spanish
language(1) RAJN.,, (2) AAM.D., (3) LL.M.G., (9 HCN.D., (5) M.O.EE., (6) V. AT, (7)
G.AN.E, (8) M.B.DA., (9)P.GA.F., (10) C.A.AJ,(11) M.P.EE.,(12) C.M.M, (13) F.G. A.

In the evidence producexd the case regarding tieeminal activities conducteandduring the
inquiries, the court noted that in 2008 tlaove mentionedinjured parties wergecruitedin the
REPUBLIC OF HONDURS bythe"l.J.C.R."laborplacement agency sponsoredtbg saidJ.RE.
who after arigorous selectiorpresented them to sigime employment contracts in English; the
contracts mentioned thttat theywould be employed btheRomanian company SC.S." S.R.L.that
was to providehem jobs as vendors at kiosks in malls in the Bitg Romania or office work in IT.

Also, theRomanian employing compaygccording to theommitments given by thgartner
companyunderbok to obtain residence and work permiisRomania, to ensure accommodation and
free shippingand alsoa good salary between 700 and 1200 USD/ma@mtording to theiron
gualifications and studies.

All injured parties allegedhey had submitted to the recruitment agency in the Republic of
Honduras theequested documents sfudies criminal records, medical certificates, etmd after
being told theywere selectedhey presented at the date and time indicated to boardldme phat
would ensure their transport to Romarieing instructedy the personnebf therecruitment company
to declare the Romanian authorities iy weretourists.The hjured parties aived at the airport in
Romaniawhere they were welcomed blyet defendan8.A.1.N., Human Resources Director of the
employingcompany analso by theavitnesses C.A.M. and D.G.N., emplogef the same department
within the company.

At the airportthe foreignersfaced difficulties, not being allowedo enter theRomanian
territory, as theywere notable topresent their ticket®r return to the country of origin; the maximum
they couldstay in our country being undéhe existing Europeanlegislationin force (see EC
Regulation no. 562/2004 the European Parliameand of the Councibf 15 March 200@stablishing
a Community Code on the rules governing the movement of persons across)dorderaonths,
which promptedhe shareholdeof A. groupof companiesthedefendant AH., to send tohe airport
to solve thgroblemthe general manager of its group of compamesnely L.F..

L.F. informed the defendant.A. about the reason why tHereignerscould notenter the
country,after which the latter called him at his place anoceedo the purchasef onlineticketsto
be submit to thauthorities

On the sameccasion, following the indications received from the defendant, Aecompiled
an invitationin writing which he signed and submitterltheborder policenvorkersin original, stating



that theforeigrersin case weraourist, that SC 1.S" S.R.L. "undertakes throughout their stay to
provide them accommodation, three meals a day, domestic transportation and financial stipgort”
purposeof their"visit" being"visiting all tourist areas of Romaniand the Romanian compattgkes

full responsibility on their maintenance and their behavior throughout their stay in the country ".

The witness L.F. signed theespectiveinvitation as general manager ofCS"l.S." S.R.L.,
althoughthe witness G.R. wasétreal manageglso,on the back of the documem gavea written
statement in which haeclared he was takirigll responsibility as written in the official invitatiomd
also specified that thositizenswould leave theRomaniarterritory on 17.09.2008wards Madrid,
as shown in theireturn ticket.

After carrying outthese steps, the injured partstated theynave been accomodatadsome
places arranged by the company andaidte hotel asnentioned in thenitial offer, sothe women
and the families were accommodateda farm in the town d@... in Romanidelonging to &."l.S."
S.R.L.,and theotherinjured partiesin a basement of a building in the city of Bn.Romania, in an
improvised dormitory with metal or bunkeds with access to eommon bathroom (a former
rearranged restrogmwithout hot water and without heat.

On 11.09.2008, the injured pad (L.L.M.G., CA.AJ, M.PEE.,, AAMD., VAT,
G.AN.E., R.AJ.N.H.CN.D.,, CM.M. and EG.M.A.) were brought to the offickelonging to the
group of compaies managedby A.H., and this inthe presence of the defend&f.l.N. (native
Spanish speaker who provided translatidr®explained all thathey wouldwork newspaper stands
for a monthly wag of 300USD for the whole period dhree years of the contract. They were given
to sign several documents in Romanian languadgnguage unknown by atljured paries) and were
told the respective documents were their employnoemntracts and standafdrms expressinghe
agreement to leave passportsn the custodyof thecompanyon thepretextof theirown protection
or in order to obtain work permits, eachtlo¢ foreigners being aggied to perform unskilled labar
streetnewspaper stands acopanied byone Romanian employee.

Prior tothe arrival of theinjured parties in the countrgtartingwith July 2008, according to
the statements of the witnesses heard in the case and the deferklduN. Sthe accommodation
locations for theHonduran citizentad been preparda/ the administrative staff of the company led
by the defendant Al.; according to thainanimousstatements of theiithessesvho prepared these
location, they hadll that was necessary forfar standard of livindthe same declared theitnesses
R.C.,.L.F., M.CA)).

The Court held that such claims of the document instituting the proceedings according to whic
the accommodation conditions were unsanitary and the allegation that once they arrived at the airpo
they werenot accommodated at the hotel cannot justify the hypothesis of harmful living conditions.

The injured parties also claimed that those rooms were not heated, had no central heating b
on the one hand the Court found that they stayed in Romania duringestimenand there was no
need of such installation, and on the other hand one of the locations was endowed with central heatir
according to witnessesd statement.

From11.09.2008, for about two weeks, the injured parties wersgoated frontheiraccommodation

to theemploymenplaceswith the carsof thecompany, with a work program which began at dawn at
3:00amand ended around 5:00 patfter thishour they wergrovided withcards for public transport

in Bucharest. The indiotent retained as evidence ofithexploitationthat theydid not receive warm
clotheswhile the "temperaturesvere low for peoplecoming frommuch warmerclimate$ but in
September 2008, thatne cannot claim than autumn would need warm clothesegardless of
geographical area of origin, given the high temperaini@emania. Moreovethe defendar.A.l1.N.
claimed that he bought cloths theinjured partiesrom ashopping center in Romania.

Anotherissuementioned in the document institugi the proceedings, which lends credence to
the same idea axploitation of the injured parties is the unpaid wages to the Honduran citizens, bu



the whole the evidence administered in the case it can be noted that although the injured parties
not receive fabulous amounts of money, however it was distributed and in this respect the court he
that the statements of the defendant S.A.I.N. and of the witnesses C.G.N., C.A.M.. Furthermore, t
witness R.C. stated that although the injured parties dithke any package of food, they were buying
their food.

The court concluded that the original intention of the defendant A.H. was to prepare the leg:
forms of employment of the victims, since he also employed a teacher of Romanian language to tes
themRomanian; no evidence administered in the case denied the allegations of the defendants to
effect that the injured parties initially followed a period of training, during which they received 200
dollars in two months, under the prosecution claims.

Repated the facts retained, the court held that in this case there is no clear evidence for thi
exploitation of the injured parties by the two defendants because on the one hand, they receiv
accommodation at a fair standard, they received money that, glthioua reduced amount, allowed
their daily living while their transport and accommodation were ensured, and moreover, they were i
the same situation with other Romanian citizens employed by the same company or by otf
companies.

It is true that each ahem was assigned to a newsstand where s/he worked alone, being advise
to adapt quickly to the conditions of work and to learn the language, as they will receive more mone
as commission if they sell more newspapers.

Because on 10.10.2008, none of the keos received the promised salary, according to the
promises made by the defendant H.A., the whole group decided to protest against the conditions
work, accommodation and remuneration, reflected by their failure to work on 11.10.2008. As
consequencehe human resources manager, the defendant S.A.I.N. had called one of the workers a
the reason of their failure to work, so that the next day on 12.10.2008, the company S.C. ".S." SF
made"protocol” payments countersigned by the witness 1.B.R., thraughbh the victims were paid
sums of 150 RON, and after another few days with amounts of appro¥008RON each worker,
reaching the amount of 650 RON, equivalent at that time of app@XUSD.

It was noted that on 28.10.2008, the injured parties dddial go on strike and not to open the
newsstands on that day in order to protest against improper working conditions and accommodatic
also the temperatures had dropped a lot and some foreign citizens were ill because they were work
and living in unhated spaces.

One of the company's employees sent C.F.and communicated them that a@@umu 2
disgruntled employees must report to the office of the said A. H.. The injured parties who presents
themselves at that time reproached the defendant Aehbabr working conditions, which irritated the
defendant A.H. who gave them two options: either still working in the same conditions or be throw
into the streets without passports until they paid amounts betweer%860JSD representing the
transport ad other expenses incurred by the company to bring them in Romania and performance
the steps to obtain a work visa.

On the sameccasion,some of the injured parties have requestezir passport fronthe
defendants Ad. andS.A.I.N., but the defendant .A. told themthatthe passportsvereno longer at
the company, butat the police, and they were to be detained and imprisoned

On the same occasion, the defendant A.H. iedahd threagned themn English that they
were to berresed while thedefendant 3\.1.N. provided the translation int8panish

The Court held that this incident cannot be considered a component of the offense for whic
the 2 defendants were prosecuted, becausthe one hand some injured parties had alresalye
contactwith the authorities giving statements on 17.10.2008 and on thehathe it wasot confirmed



whether A.H took theipassport®r not in ordeto constrainthe foreign citizenssincethewitnesses
heardin the caseancluding D.G.N. said thatthe injured partieswere toreceiwe their passports on
request after completing a particular forBven inthe conditions where it is alleged that after this
meeting the defendant A. threatened the employees and they continued,tib da@& not amount to
the offerce ofhuman trafficking just because they were dissatisfied th#paymentconditionsand

in addition as a constitutive element of théfence, the concept of exploitatiamvolves an extended
time in which the defendankbenefit from the work oéxplated persoswithoutthe payment thereof
As was noted abovi the case it was held that ti#onduran citizengseceivedaccommodation
facilities, internet, mobile phone, frémnsporiand money in return fadhe work performed

On 31.10.2008, all thirteen injured parties were found carryinggamful activities inthe
newspaper stands of the coamy belonging to th2 defendants. At the same time, at the Romanian
Immigration Office iow the General Inspectorate for Immigrafjppasedn a minutes the defendant
L.F. submittedanumber of 13assportsvhich he statedhey were available to the company and they
were broughby an employee of the compattyybe handed over

The Court considetthat nor in this case the offense ddished by the judgement could not be
sustained given the short period in which they worked from their arrival in the country and until the\
were found by the police; moreover, they could not receive any money, except for the amount of 1
lei received orarrival in the country for a few days of work.

The Courtheldthat thoseetainedin the case did not amount tiwe offense of trafficking in
persons, as the case did not involve exgloitationactivity unde the law

Given the solutiorof the criminal cae as well as the fact that iretbasedid not involve any
form of worklaborexploitation, the Gurt held that the civil action brought by the injured parties are
unfoundedbeing thereforeismissed

The Court judgment has been appealed by the Prosecutor's Officdtached to theHigh
Court of Cassation and JusticeDIICOT .

Note: The 13 injured partiem the case concerning the offersfetrafficking in human beingkave
returned to the country of origithe Republic of Honduras) and 12 injured partvesre notpresent
persomlly during the judicial phase iRomania.Only one injured party (H.C.N.D.) returned to
Romania to be personally present before the Court during the legal proceéidiegtonduran citizen
came to Romania with shortstay visawith the main purpose to appearfront of theCourt in
Romania. HC.N.D. received awrit of summonsn Hondurasrom theRomanian authoritiePue to
the lack ofmoney to travel to Romanide alleged he borrowed the amount3000 USDfrom
Moneylendersn Honduras to be able to covas expensesor visa applicationflight tickets, current
expenses fonotel accommodatioandfood. To be noted that KC.N.D. did not speak any Englisbr
Romanian put only a few words,not enough fora fluent convesation, to read or write in this
language). The injured partgpoke only Spanisfluently. The @mmunicationin the Gurt was
performedwith a translator appointed by the@t.

Shortly after arrivng in Romania, the injured party H.C.N.D. presented himself at the General
Inspectorate for ImmigrationAsylum and Integration Directorate (GDAI) and applied for asylum
under Law no. 122/2006 on asylum in Romaiiiae reasons invokeid the applicaton for asylum
and documentenh the interview note were: headraid to return to Honduras because the family told
him by phone that thpersongrom whom he borrowed the amount of 3000 UBE2atened himnwith
deathif theyfind in Honduras f h e refumthe moddy. He alsstatedhe wanted toremainin
Romania until the end of the proceedimg#olving the trafficking offense whetee wasnjured party.

The asylum seeker H.C.N.D. presented to the General Inspectorate for Immigration the writ
summons received from the Court on the case involving the trafficking offense where he was an injur

party.



Tasks

1. As a prosecutor, pleassubmit your legal argumentsregarding the criminal offence of human
trafficking.

2. As a lawyer of the victim please submit your legal arguments underlying the fact that the
personyou are assistng is a victim of humantraffick ing and is entitled tobring civil action in
the criminal proceedings.

3. As a judge will you accept or dismisshe legal argumentsof thePr o s ec ut @ Pléase Of
motivate your decision.

4. Did the foreign citizen (H.C.N.D.) accomplish thenecessary conditions to obtain a form of
international protection (refugee status or subsidary protection) under the national European
and international laws? Did the foreign citizen accomplisted the conditions to obtain the right
for temporary residence duringthe judicial proceedings in Romania?Pleasebring arguments
for the answers.

In this case, the Prosecutor's Office attached to the High Coudf Cassation and Justice
DIICOT criticized the decision of the Court for illegality and groundlessness, for the following
aspects:

1 Fromall the material evidence given in questibmesultsunequivocally that the injured parties
were recruited byhe IJCR Agency of the Republic of Honduras, with the object of employment
placement

1 Sincetherecruitmentheinjured parties were informed that if thegequestionedy theRomanian
borderauthorities,they shalldeclare that the came inRomaniaas touristsand notfor work
purposesthis aspect was also noted fraime fact the employing company, managgdthe two
defendants did not meet all the legal requirements fanioreigners (the employing company
had to prove that the vacancies cannot be takefRtyanian citizens and that, as employer,
fulfilled its current payment obligations to the state bujlget

9 Since the minimum wage in 2008 was 5D lei, the employment activity othe Honduran
citizens with300 USD per month in the first three montlgpeas absolutely uneconomian
addition, it there are added the expensesatmommodation and utilitie®Romanian language
courses, three meals a day, winter cloth@srnet mobilephones, public transport season tickets,
health insurance/hich wereall paid by the employer.

1 The evidence giveshowsthat the employing companydharrearof salaries, which automatically
led to arrears in payments to the state budget, these oblighgormgsnumerical aliquots ofhe
grosssalariesof theemployees.

1 The defendanA.H., after using in front of théorder police the plangcketsthat had been
purchased online for Bucharddgtadrid-Honduras; they have not been used, being canceled.

1 An examination ofthewitnes® sstatements K., M.C.A., L.F. showsthatthe the employedid
not ensure thenjured parties conditions forfair standard of livinge.g. the withesR.C. statel
thattheinjured parties had for lunch a croisstotthree people or thrdgugena biscuit$ andthey
wereliving in poor conditiors.

1 The eacher C.L. who holdedRomanian language coursistheinjured partis said they had
several shirts oanever the otheiand were complainng of inadequatéhousingconditions the
witness GR., formerinterim CEO Interim showed that the injurpdrties were living in miserable
conditions the spacdooking morelike abarrack with bunk beds, a bathroom and a kitoleh
onetable.

1 Because on 10.10.2008, none of the workers received the promised salary, according to t
promises made by the detlanmt H.A., the whole group decided to protest against the conditions
of work, accommodation and remuneration, reflected by their failure to work on 11.10.2008. As
consequence, the human resources manager, the defendant S.A.l.N. had called one afithe worl
and the reason of their failure to work, so that the next day on 12.10.2008, the company S.C. "I.S
SRL made "protocol" payments countersigned by the witness I.B.R., through which the victim
were paid sums of 150 RON, and after another few daysamttunts of approx. 48600 RON
each worker, reaching the amount of 650 RON, equivalent at that time of approx. 208U SD.



obviously na this time haveheyfulfilled the promisegpayment of an amount of 300 USkionth
the for work performeg as regardshe remaining period up to 31.10.2008, wtibe criminal
activity was interrupted by the interventiohthestate agenciesheydid not pg other sums

1 Inthe casdét is significant thathe passport®f theinjured parties were held an abusive manner
by the employer as a means of coercion and when some of the injured parties have ekgiessed
desire toknow under what circumstances ctamminatethe relationship with the employeahey
were communicated #t they had to pay about 4000 USdlso therevere casewhen, due tdhe
working hours and lack of passpdheinjured parties could natithdrawthe money serty their
families

1 The evidence also shows thie Honduran citizendried to find outif they could receive
diplomatic supportbut the Republic of Honduras has dimplomatic or consular mission in
Romania.

1 The wtnes® sstatement®f V.A., RC. andO.l. unquestionablyshowthat the injured parties
were recruited by misleading about t@nditions of accommodation, focghlary becausehere
wereno contractualvork relationsbetween them and the employer as provided by the Romanian
law; thus, the injuregbarties injured lackd the material means of subsistenitesy had ndood
ensured, not having evahe opportunity towithdraw morey from their familieswithout the
employer's consent, unlawfully holding thpassportshat were taken in an abusive manner from
the victims of trafficking It is essential to point ouhat the withes& sstatements should be
examined in termsfdheir quality of former/current employees of the defendamt.A

1 The witness M.M.G statedthathe knav from|. thatH.A. wasnot keejng his promises regarding
the paymentof mostof theemployees, not onlgf the Honduran citizens, the latteeingtreated
very badly. The witness stated that the defendagenerally treahg badly hisemployees and lda
the habit to hold theassportof the foreign nationals, regardless of nationaliyrab, Filipino,
Indian) as a guaranteer not leawng the country without thehis consentThe witness stated that
H.A. asked the foreign citizens to hand otlegir passportto B.I. in orderto put them in a safe
place in thesafe box

1 The witnesd.. F. witnessstatedthat he kews from A.C. thatthe passports wer stored in &afe
box and notatthear holdes.

1 The witness C.A. stated that she tdb& passports concerned frdahe foreign citizensand then
shehandedhem over to B. in order to keep them inraetalsafe boXocated in the cashieffices;
she als stated that sh@as not presenwhen the passports were introducedhe safe box

1 According totheRomanian legislation on the mattdreidentitydocumentsan beseizedonly by
the authorities andnder certain conditionsuch asarrest,provisional detentionmprisonment,
admission to rehabilitatiorand social welfare institutionsany other form of confiscation
constitutes a violationof one fundamental human righthis infringement proves once again the
def endant s0 ieremplopeesiimanstate of sepvitutle, to prevent them from leaving
Romania and to work in the improper conditions offered by the defenttowtgver, once they
arrived in a foreign country, deprived of passpoatsd of minimconditionsfor existence in a
country whose languagéeydid not know andvherethe Republic of Hondurasak no diplomatic
representatiorthedefendants, through their actions, violatieel right of thenjured partieso free
movement, action, expression, gmychicmanifestation

1 Ininconsistence witthe opinion of the first instance, it was found that it is irrelevant whether the
state of servitude and exploitationtbéinjured party lasted a week, a month or a year. The offense
of trafficking in pesons is performe@nd produce immediate consequence onde was
accomplished at least one of the material elenmoigded inthealternative conteramounted to
- recrutment transportation, transferahooring or receipt of persons undere of the special
conditions required forts commission threat violence or other forms of coercion, abduction,
fraud or deception, abuse of authority or taking advantage of the person's inability to defer
himself/herselbr to expressis/herwill or by offering, giving or receiving money otteer benefits
aimingto achieve the consent thfe person having control over another person for the purpose of
exploitation.

Withthe occasion of the appedie defendant A.Hormulated his defendirough a statement
which he sent to th€ourt of Appealvia EEMAIL and at therequesof thethe Prosecutdiewas heard



by internationaRogatory @mmission aclaved inLebanonThe defendar$.A.I.N.was heard directly
by the court of appeallhe following evidence was also requested and produbeccivil party
H.C.N.D. was heardthewitnes®sR.C., L.F., V.C.L.,, M.C.A,, D.Q\.., GR., A.G.were heard.

The eéfendants requestedroughwritten conclusionss follows
1 S.A.LN.requestedh chang ofthe legal classification of factsom the offense providedy Art.
12 para. 1 and 2 of Law 678/2001, applyir. 41 para. 2f the CriminalCode into thecriminal
offense undeArt. 210 pt.1 of the Criminal Codén conjunction withArt. 5 of theCriminal Code
and under Art. 421 parl b) CP.C.herequestedéh di smi ssal of the pro

Regarding the request to change thellegssification of the act, rehowed that this claim is
based on the fact that since the date of the alleged factsihpresenit appearec newlaw that is
more favorable bcause on the one hand the new law no longer crimisdheeact commiteldy two
people as an aggravatingaumstance, on the other hand thereldeen excluded from the definition
of "exploitation of a persorthe assumptionmegarding theexecution of a work othe performance of
services in violation ofdws on working conditions, salarjé®alth and safetyrhe clasification of the
standard type of crime provided unéld. 2100f the Criminal Code withoutamount foraggravating
circumgances on the commission fo the fact by two persoaiects the limits of punishment, which
under the new legislation are low&mder At. 210 paa 1 of the Criminal Code, thpunishment is
imprisonment from 3 td0 years, less than the penalty providedirt. 12 para 1 and 2 of Law
678/2001, which is from-85 yearsAs concerns the exclusion fraitme material element of the crime
the assumption regarding the execution of a wortheperformance otertainservices inviolation
of the condition®of safety, health, employment amsdlaries As provided for undeArt. 182 of the
New Criminal Codegxploitation of a person means the execution of a workherperformance of
services forcibly. The provisions éirt. 1820f the New Criminal Code have dedarative character,
beinginterpreted strictly. Essentially, lehowed that newompliance wittthe legislation omvorking
conditions salarieshealth and safety no longer fall within the notion of exploitation of a person in the
current legislation.

1 A.H.requestedhe dismissal of the appeal filed by the prosecution, sheevidenceaeprovided
in the casaluring theappealdid not shift theevidenceprovidedbefore the court of first instance
(thetribunal).

The Court of Appeal dismissed the appediiled by the Prosecutor's Office as unfounded
on the following aspects:

1 Firstit should be notethat the evidence providetlring theappealdid notchangethe facts
as it was heldby the first court, outliing the same objective realityith regard to the
defendantsfacts.

1 Prior to theexamination othe objective and subjective elements of the crime of trafficking in
persons, the Court finds that all the grounds of illegalityhe prosecution put forwardainly
by the defendant Al. that hadalready leensubmitted will not be any moreexamined on
appeal, athroughtheconclusiordated23.102012handed down under the Criminal Procedure
Code of 1969under the provisions of A 3000f theCriminal Procedure Code of 19@%re
were rejected all the pleas raised by the defendants concerning the ineélidggrosecution
unde the provisions of Art. 300 of the Criminal Pricedure Code of 1969 iascestairdthe
regularityo f t h edoauraemtrinstifuting the proceedingfse saidconclusion being final
Therefore, the issues to be examined by the Court shall be limited only to the merits and legali
of the decision made on the merits of the case by the first instance due to the elemel
amounting to the crime of humanffieking as labor exploitation.

1 To examindheobjective and subjective side of ttemeunder Art. 12 of Law 678/2001irst
it must be specified the content of this crime.

Under the provisions of A 12 of Law 678/2001the crime of human trafficking meatise
recruitment, transportation, transfer, harboring or receipt of persons by means of threat, force or otf
forms of coercion, abduction, fraud or deception, abuse of authority or taking advantage of tf



impossibility of that person to defend or to expréss’herwill or by offering, giving or receiving of
payments or benefits to achieve the consent of a person having control over another person for
purpose ohis/herexploitationis punishable by imprisonment fro3yearsto 10 years and interdiction

of certain rights.

Human trafficking is a crime againpersonal freedomcommitted bytraffickers with the
purpose of exploiting a persotduman trafficking violateghe fundamentalhumanrights and
freedomsfrom the freedom of movement, communication or expressmthe right ofany human
beingto dignity, security, physical and mental integrity, and in extreme casesggieNan the right
to life.

The generic legal object of thisime consists oflefending the physical liberty of the person,
ie his/herability to move, to act according to Higr will and to the extent permitted by laWhe
physical liberty constitutes an important social value; theref@actions affecting thesecial values
ultimately harmthe interests othe society in generalvhich isinterested in the development and
preservation of human rights and freedom

The pecial legal object is complex, consisting, on the one hainthe social relationghat
refer personal feedom, and on the other hand, the social relations thattoefamity, protection of
bodily integrity or health, againgite acts ofhis/herexploitation and transforationinto a means of
obtaining material benefits. The material obje¢hes body othe persontrafficked for the purpose of
exploitation

The material element takes the formaofaction with several alternative ways.

The recruitmentis the solicitation (selecton) of a personwho islikely to be exploited and
determining him/heto be@me a victim of exploitation.

The tansportationis the act of a persotalled carrierpf moving the victim from one place to
another, with/without a means of transportation.

The transfermeans the act of a person who requires and performs tnegehofthe
accommodatioplace of a another personof the placavheres/he ishidden or explited. The transfer
of avictim from a trafficker to another can lpeadeat different stages of trafficking.

Accommodatiomeans the act of@erson wh@rovides shelte, housing tanothempersonfor
the purpose of his/h@xploitationor to facilitate his/herexploitation.

The taking ovemeans theactionof a person to take up on his/her behalf another person for
the purpose of his/h@xploitationor to facilitate his/her exploitation.

In every formof the material elemetie law requires, as a prerequisitadition the existence
of a particularpurpose of the offenc@recisely theexploitation of the victimExploiting a person
means:

a) performanceof a work @ services forcibly, with theviolation of the legal rules on working

conditions,salaries health and safety;

b) maintainingn aconditionof slavey or other similar processes$ restraintor servitude Under the

provisions of At. 1 of the Slavery Corention signed at Geneva 86 September 1926, slaveig/the

status or condition of a person over whom any or all of the powers attaching to the right of ownersh
are exercisedrlhus, the owner owns, uses and managegdtson subject tpossessioby subjecting
him/her to various forms of exploitation

c) forcing into prostitution pornographic manifestations for tipeoduction and dissemination of

pornographic or other forms of sexual exploitation;

d) forcing intobegging;

1 Another essential requiremethat amounts tdhe crime of trafficking of adults is that the
criminalized actionshallbe committed by any of the followingethodsprovided in the standard
of criminality: threat or other forms of coercion, abduction, fraud or deception, abusbariftsut
or taking advantage of the person's inability to defentself/herselbr to expressis/herwill, or
giving or receiving of payments or benefits the purpose tachieve the consent of a person
having control over the victim.



The immediate resul The at of theactive subject shoultesultin a state of danger fahe
relationsregarding th@erso® Beedomthe respect foindividual rights,his/herdignity and physical
and psychological integrity, being carriedt by the commission of th@iminalizedactivity itself.

The causal link Theremust be a causal linketweent h e o f f eanddhe iménediata c t
result this is accomplished ktye very commission of the actiagescribedy theincrimination rule
(when the law does not require aterial result).

What was specifically retaineahd inchargeof thetwo defendantshrought he document instituing
the proceedingswas that during Septemb@ctober 2008, according ta common agreement
previously established was that each of them badied out material actsof recruitment,
transportation, receipt and accommodation by deception, debt, threats, withlodldasgsports and
refusingof theirrestitutionfor the purposes of theaxploitation throughwork and with theviolation
of the legal rules ornthe conditions ofwork, salaries health and safety and withoamployment
contracts fol totalnumberof 13 Honduran citizens.
1 As correctly notedy the first instance, in case there is no evidence shothimgxploitation or
the purpose foexploitationof theinjured parties.

Firstit is notad thatthe Honduran citizens had worked for the defendfamta short period of
time; therefore, given this short tintbgre cannot be madajuestionlessppreciatiorwith regard to
the intention ofthe defedants The form of exploitation attributed to the defendants, that of
exploitation through worlknust have a certain duration, a certain consistency over timRiahn the
defendants should haexploitedthe injured partie ut t h e r e madeocarfaid imdirtgs i e
this respect.

No evidence providedloesshow the defendants exercisextts of deceptioragainst the
Hondurancitizensby promisng salaries of700-1200USD/month, hotel acammodation and other
facilities; these promisebad beemmadeby the IJCR labour placemeagencyin the Republic of
Honduraswithouta proved agreement between this compamy theRomanian company

The mere fact of drawingp invitation in writing, signed and submitted to the border police
by thewitness LF. afterhis consultationwith the defendant Ad. who confirmedhe invitation of the
Honduran citizens as tourists does not prove e d e firemtdia explogtide injured parties
whereas havingo employmentontracts with thepthere was no oth@ossibility to enter the country

As it resuledfrom thestatements of the witnesses heard, the injured padirésrmedat the
beginning a period of traininy get acustometb theactivitiesthey were taarry out and to learn the
Romanian languagéor this reasorthe defendants hired a teacher to tedehinjured parties notions
of Romaniananguage

Asthedefendants argued by defendégforeigncitizenscould not bemmediatelyemployed
as itwascompulsory to obtain in advance a work permit under the provisiofg.ot4 para2 of the
GEO 194/2002the authorization involvewerifications performed byhe Generalrdspectorate for
Immigration andis issuedin maximum 30 dayfromt h e e mpdquest,egarnd which may be
extended by another 15 daysder the law

After obtaining the work authorizatiadhere shall be applied fashortstayvisa, underArt.
44 para 5 of the same law.

Although both the indictment and the writte@asoningof the appeal show thatntelbiz
companydid not fulfill any of the legal conditions fahe employment of foreigritizens there has
been no definite proof in this respeas it is not proved that treo mp araquests to obtaia work
authorizatiorhad been jjected by the competent authorities, for reasons relaiedai@anization and
functioning, especially since it turned out that Intelbizdigeed aconsultingcontract with'TS 2000"
company on 01.08.20G8 obtain the foreigneddegal right to work.

Likewise, the evidence provided in the cdsenot show beyondnyreasonable doubt thtite
foreign citizenshadbeen promised certain conditions of accommodadiahe hotel or three meals a
day, as they claimed.

As theinjured partieshemselvestata during theirhearingby theprosecution bodies, .A.
told them that thewould earn 300 USD per month for the entire duration of three yéaing contract
and not 700 USD, as specified twe contract signed in Honduras

The statement of the injurgearty L.L.M.G. is elevant in this regard, indicating that upon
arrival in Romania, the defendant S.A. told themthat the salargf theinjured partiesvould be 300
USD throughout the contract atttat they hadeen lied about thealary increase to DOUSD. The



samenjured party reported thathe received an advance of 150 leil@m 13/15 October another 485

lei.

From thestatemergof theother injured partiealsoresultsthe same situatigmamely the fact

that theyhadlearned frontherecruitment companyin Hondurasaboutthe salary of 700 USD/month
accommodation idloubleroomsandmeals.

T

In the Republic of Hondurashe injured parties signethe contracts withthe recruters in
English, as stated the injured pa@y.M. claiming that hehusbandvho knows Englistsaid

that the agreement mentioned a working period of three years, the Romanian caoplany
ensureaccommodatiofpublic transporbut notfood and also the fact that thgigasspogwere

to be held at theompanyfor the safetyof the injured parties

Upon arrival in Romania, the defendants told them that theydmeceive salaries of 300
USD/month.

Therefore, it resultthat the defendantdid notpromise tothe injured partiesalaries of700
USD/monthand they ensureaccommodationbut not in specificonditionss

Regarding the accommodatioanditions asheld by the first courfrom the statements of the
witnesses heardit resulted tha before that injured partiearrive in the countrythe
accommodation had beerepared at thelouse of the Free Preasdin Otopeni;accordingo

the statementsf thewitness heard these spaces even themglowed with darge number of
beds,theywere large andould provide everything that was necessary for a decent life, with
bathroom, kitchen, internet access and computers.

The fact that the spaces were not heated)saotedby the first instance, it isot likely to

lead to theharm of the foreign citizens, because they were accommodated in the respective
locationin early fall, when anywhere in Romanmiere used theentralheaterslt was similarly
revealed that the injured partiesceived were provided cards for the pultliensportand
mobile phones witla number of minutes included.

As concernesvithholdingof passportsit resulted indeed from the statements oftiteesses
heard thathey were kept at theompanyin asafe boxbut they were returned on request when
the injured parties needed them to go to the bank or other occasions. The reasons f
withholding passports are not very clear, showing that since the signing of the contract witt
therecruitmentcompanyin Honduraghe injured parties learned abahis condition and that

the passport were withhold feafetyreasonsandalso fornot gang to othercompanies. The
defendantslaimed that the passports were withheddely for translation and preparatioh
employmentforms. What is certain is that the passports werghheld, but this, not
corroboratedvith other data and evidence showing the defat®antention of exploitation
cannot amount tthe offences thathe defendants are chargedh.

Finally, as notedby the first instance, neithéne conditioning of the defendant.A. from 28
October2008- when amiahe strike of theinjured partieshe offered them two option®ither

to remain at theompanyin the same conditions or to return the amount of money between
13602500 USD, accounting for transport and other expenses incurred by the company to brir
the injured partiegm Romania did notamount to a threair constraint of the injured parties
whereasthe injured parties had already taken contact wvihik state authoritiegarly on
17.10.2008, sthedefendart %hreatening'was not onableto produe consequences.

The only partial paymret o f t he i nj ucorsiderimyahe dituatos dccueddne r
monthandwas notalofiger m phenomenon to outline unec
to to proceed so throughout the periodioes not amount to a material element of labor
exploitation of the injured parties

The same applies to the five Honduran citizens who arrived in Romanialdh28 being
accommodateth the building of the Free Press Squarewahd joined thgrotestof theothers

who arrived earlier the short peiod of time during which they performedctivitiesfor the
company managed by the defendants wasuificient to outline any intention of explation

by thedefendants.

The Court held tat the first instance, after a correct examinatibthe evidence provided in

the casestatedrightly, wisely the facts and concluded duly and legally on the absence of
elementsamounting to therime of human trafficking.



1 It does not appear that the actions of the defendants created a state of déwederedomof
theinjured partiesto their physical and mentadtegrity, as thenjured partiehadfull freedom
and denounce the facts to tlaithoritiesanytime, being provethat they did it wherthey
consideredheywerevictims of trafficking.

1 The first instance court haalso resolved correctlyhe civil actions brought by the injured
parties,who joined the proceedings awil parties as the defendants themselves did not met
the conditionsof liability in respect of lawful actsAny differences bmoney still to be
recovered from these citizens, up to the amounts whichlieam agreed with the defendants
for the periodthey had worked for thdefendantS s ¢ o ocap @ohhbe granted irriminal
proceedings because they are nor linked tdidabdity in respect of lawful act$n the absence
of a crime attributable to the defendants, there are no groundsrigrensation withirthe
criminal proceedings under Art. 19 para 1 of the Criminal ProceCiode

In light of these considerations, the appeabf t he Prosecutor 6s Of
unfounded and according to Art. 421 pt. 1 letter b of the Criminal Procedure Code, it will be
dismissed as suchAccording toArt. 275 para3 of the Criminal Procedure Codehe legal costs
incurred in resolvig the appeal remaineadl charge of the state

The General Inspectorate for Immigration - Asylum and Integration Directorate

TheAsylum and Integration Directoratiksmissedhe application for asylum, arguing thie
personin case is an "economiuigrant”, that his request tabtaining aform of protection does not
meetthe requirements stipulated in Law no. 122/2006 on asylum in Romarmgeafing theefugee
status or subsidiary protection. From the point of viewhefRomarman authority, it 8 notabouta
well-founded fear of persecution undee Romanian law or according to the Geneva Convention on
RefugeesStatus The cecisionof GlI-AlD was contestedoy the foreigncitizen H.C.N.D. in court,
which also maintained the decision of @lID, with the motivation that he does not meet cumulatively
all the conditions stipulated neither by the Law on Asylum in Romania nor by the Geneva Conventi
on RefugeeStatus




THE ROMANIAN IDENTIFICATION AND REFERRAL MECHANISM FOR
VICTIMS OF HUMAN TRAFFICKING

Approved by Order no 335 /2009. Issuer Ministry of Internal Affairs in partnership with several
Romanian institutions: Ministry of Education, Ministry Of Health, Ministry of Labor, Family and
Social Protection, National Authority for Child Protection, Niny of Foreign Affairs, Public
Ministry, Ministry of Justice

It is the elaboration of a unitary mechanism coordinated by all institutions and organization:
involved in antitrafficking fight, fact that leads to the improvement of the identification ¢gpat
victims, ensuring their protection and assistance, regardless of the institution or organization wi
which the victim comes into contact for the first time.

The identification process of victims needs to take in consideration two major perspective

The Legal Perspective human trafficking crime was mentioned in Law no. 678/2001 on
preventing and combating human trafficking. Starting with 1 February 2014 the incrimination of this
illegal act it is mentioned in the Romanian Criminal Code.

The victimology perspective which needs to take into account the characteristics and
particularities of each case.

The identification of a person as victim is the first step of this mechanism and several indicatol
need to be taken in consideration such as: &g, social characteristics, documents, place where the
person was identified/found; the circumstances in which the victim was identified, signs that ma
indicate the presence of an abuse (physical or mental trauma) the evaluation/opinion of anott
organization or institution involved in fight againetiman trafficking or with legal attributions that
need to be considered in the process of identification and referral in order to ensure the continuity a
transparency of the decisional process.

Concrete nodalities of identifying and repatriating victims of trafficking

Through judicial bodies. Through Romanian diplomatic missions and consular offices abroac
Through TelVerde (a phone line through which can be retrieved and referred assistance requests fr
victims or complaints about potential human trafficking offence). Other identification modalities: there
are situations in which victims can be identified or referred to institutions/organizations by othe
citizens, former clients, labor inspectors, madic uni t sé6 staff, school,

Referral Procedures

1. The victim was identified by judicial bodies (police special units for combating organized crime,
border police, The Directorate for Investigating Organized Crime and TerrorismDIICOT).

2. The judicial body will notify the Regional Center of the National Agency against Trafficking

in Persons(NAATP)f or t he evaluation of victimsd assi s
her. The representative of the NAATP will elaborateiaitial evaluation and will ensure an immediate
referral for assistance. A case responsi bl e
service provider wi | | be notified and with
transnitted necessary for assistance.

3. The victim was referred and repatriated by IOM.

The IOM representative will inform the representative of the NAATP Regional Center about
victimdéds repatriation. He wi | | di scuss with
bodies. In the case in which the victim cannot receive assesthuring the transit phase, the NAATP



Regional Center will be informed in order to ensure as soon as possible access to assistance servici
the origin community.

4. The victim was identified by a foreign NGO and referred to a Romanian NGO

The Romania NGO representative will inform the NAATP Regional Center for the
coordination and monitoring of the assistance provided to the victim; will discuss with the victim abou
possible cooperation with the judicial bodies.

5. The victim is identified through the Romanian diplomatic mission or consular offices

In the situation in which the victim is in urgent need to assistance in that foreign country the
Romanian diplomatic mission representative will contact a local inetitat organization that provide
assistance for victims. If the victim do not have any more identity or travel documents to attend his
her Romanian citizenship, the diplomatic mission will issue at request the papers necessary for t
repatriation procesand will inform in useful time the NAATP and Border Police about the repatriation
of the victim.

6. The victim identified is a foreign citizen

Foreign citizen shall benefit without discrimination from all assistance and protection measure
as the Romanian citizens.

The territorial structures of Border Police, General Inspectorate of Romanian Police will
contact NAATP to evaluate the assistaneeds of the victim. NAATP will contact as soon as possible
the Romanian General Inspectorate for Immigration informing about the existence of a foreign victin
The victim will have to be transported in security conditions to a special accommodationefgnf
victims in order to receive proper assistance. The Romanian General Inspectorate for Immigration
among its duties to regulate the legal situation of foreign victims in accordance with the legislation c
aliensdé regime in Romani a.

7. The victim identified is a child

The General Directorate of Social Assistance and Child Protection (GDSACP) will have to bt
informed in order to take special protection measures. The representative of this institution will refe
the case to a specialized center foricl d assi st ance, victimdéds abu
maintain contact with the partners of the inAtestitutional team. The representative of the NAATP
Regional Center will maintain contact with the GDSACP in order to monitor the case Situgten
of unaccompanied minorsdéd victims of traffick
to cooperate with several institutions and organizations specialized in child protection in accordan
with Government Emergency Ordinance no4/P®02 regarding the legal regime of foreigners in
Romania.




CHAPTER 8

TRAUMA IMPACT ON VICTIM ABILITY TO PARTICIPATE IN THE CRIMINAL
TRIAL

Synopsis:Understanding the psychological landscape of victims of abuse is vital, if one is to
safeguard them, offer rehabilitation and redress. For the officer of law, mindfulness is required. Th
is pillared on the reality that the victim has been victimizechbyabuser by means @dercion They
have been put in a distinpsychological frameworkwhich explains their mental health at the time
they are rescued. Communicating with a victim needs rapid, and clear recognition of such networ
trapped with landmines.e. triggers of trauma. This essay addresses such terms. It describes the axi
elements of traumeeaction, the spectrum of pasaumatic psychological syndromes and idioms of
trauma, and provides guidelines for interviewing victims of abuse in geeatdhuman trafficking.

Introduction:

Among crimes of purpose and intent, human trafficking (HT) is one of the oldest, heinous act
of man against fellow man. Using people for profit, and personal ends, occurred during most
humani tyods aw samd yl,anmhiweerd under a tyrantds
benefit in the other, the weak, the subdued was a corollary of both statal despotism, but also the tr:
that comes with it. And while there are benefits that come with the motis) the exercise of
freedom and individual rights, stated in charters and guaranteed by treaties and constitutions,
trafficking of people, forced displacement and slavery, in their modern version, are perpetuate
Yearly, millions of persons acrosket Globe are being bought, sold, held in captivity for various
purposes, their freedom to move hindered, their rights trampled, their lives endangered, their we
being denied. In numerous cases, these peoples are children, or young women used fer ethetrad
times for menial jobs, such as working in illegal factories, or agriculture. They are subjected to variot
forms of cruel, inhuman or degrading (CID) treatments. Torture is frequently used upon victims c
traffic, either in its physical, or psyclugical form, in the purpose of discourage flight, but also as
means to overpower and destroy their humanity. By coercion, violence and mental submission, t
trafficker is reassured that what he seths a:
organization he/she is part of. Chasing such individuals, as well as the dismantlement of crimin
groups engaged in HT, is a tramational, sometimes trat®ntinental effort on the part of authorities,
and multtdisciplinary teams.

Sometimes, andot easily acknowledged by authoritiesven in States with a good record for
respecting human rightsinhuman or degrading treatment is applied to victims of human trafficking
after rescue, when placed in shelter until time of trial, or after. Froentl@t conditions, to how
interrogation takes place by police forces, to the slowly moving cogwheels of justice, it is happenstan
that victims will endure secondary traumas well after the end of their predicament. The possibility c
being deported, whehe victim is an illegal migrant, discourages disclosure, and open communication
with authorities or legal counsel. The fear of repercussions, and the inability of State to provide safe
during the phase of the trial, but also in the aftermath of itsigreficant deterrents. And, finally, a
rightful access to health, and especially mental health services, is sometimes denied, or difficult,
survivors. Under the crust of protocols everyday realities are hard, and frequently blatant hostility
manifes when state actors are questioned about their practices. Shame, stigma and freque
helplessness are reported both by victims, but also those who virtually released them, only to th
surrender them to rigors of law.



This presentation provides knowledgsd insight to the burdens sustained by victims and
survivors. Knowing such burdens will help parties involved in providing services for either persons &
risk of being trafficked, or when rescuing victims, or when prosecuting persons accused of humz
trafficking, in the process of obtaining testimonies from victims but also securing them. Knowledge o
this, by both legal and medical professionals, is mandatory if one is to enforce laws, policies, but al
to avoid secondary traumatization of survivorshia process of gathering evidence of crime doing, to
prosecute and convict traffickers.

Coercion is the key word!

The crucial word for all following, thus, is the condition of victims and survivors of trafficking
to have beercoercedinto this position. @er ci on i s fAan offer that
distinguished from its adjacent teraxploitation. Everywhere, even in civil societies, various actors
working from a position of monopoly, may exploit their bargaining position, force unjusioniias,
or i mproper work conditions, |l ow wages and
coercive position, though sometimes coercion may be involvedl while exploitation is
reprehensive, it is not regulated by penal law but other caAonstal it is, but not illegal, though
many times just as abusive. A mental note should be made, at any time, for the lawyer, the prosecu
the judge that theirare positions of power, and, as such, in dealing with victims of traffic they are
empoweredput also seen as powerful, and attitudes that may evoke past exploitation of victim, b
forcing the victim from such position, or limit rights or freedoms, may prove to-tsaumatizing and
do just as much harm. The law needs to be just, buaxpbbitaive.

Survivors of human trafficking have seen the worst of humanity. They have not only beer
exploited, but seduced, threatened, beaten, shamed, humiliated, dehumanized, used as che
sometimes transported over vast distances, other times kept under tié thgaésneighbors, under
concourse of ignorance and hypocrisy of their fellow men.

An exploited person may be, part of exploitation or becausecoitcedoy threat, punishment
or denial of rights or freedoms. It is the threat that is the finalpandssary ingredient, for the trauma
of being victimized, and for the crime of abuse. But doercionto take place, it is furthermore
necessary that the victim act on mandate of
victim acts undecoercion, or does not follow demands explicitly laid under coercion, then this crime
cannot be reasonably statuated. Some authors have argued for another term,asbrchviesnesso
name situations when such proposals are not met by success on tti¢hy@acoercer, but still indicate
intent to coerce, thus providing the law with an argument for abuse.

When we say that the coercer | eaves the c
necessarily mean that the coercee is literally untblehoose, but that for the coercee to choose
otherwise than the coercer demands would be contrary to reason, in order to survive.

Bi dermandéds Framewor k of Coercion

The milieu established by the abductor, t
above) is that of systematic and total horror, terror and domination. These are achieved by creatin
framework around the victim to subdue, annihilate and obtite individual. Albert Biderman, more
than 60 years ago, described this framework by which a person may coerce and enslave another,
crystallizing an environment of abuse, in which trauma takes place. This framework is to be understo
as being theinderlying factor for future submission of the victim, at the cost of psychological damage
to his/ her mind and soul. It also serves the layperson to mentalize, reflect upon the person they
interviewing either in proceedings or, later, in a court @f, land stay mindful whilst doing it.
Irrespective of other medical, or psychiatric diagnoses, this is the regular moral landscape from whe
victims are rescued:



The most effective way to gain that cooperation is through subversive manipulation of the

mind and feelings of the victim, who then becomes a psychological, as well as a physical, prisoner.
(Amnesty International Report on Torture)

1.

2.

Isolation: The victim is deprived of all forms of social support both from peers and family or
friends. The coercarses his/ her influence to make the victlapendent
Monopolization of perception: The immeddte m
reality and sense of Self. Outside stimuli which may compete with those controlled by the
trafficker are aminated (i.e. victims are housed in badly lit housing, far from cities, or made to
stay indoors during the day, with curtains drawn). Actions not consistent with compliance ar
punished by limiting access to small privileges or basic needs, like fogdjienke.

Induced debility and exhaustion: is enforced by sleep deprivation, poor nurture, light exposurt
improper shelter or environmental stress. It cultivates anxiety, despair, helplessness ai
worthlessness. The victim is made to believe that his6&ese of self is futile, that his/ her
humanity is spent, and the only chance for survival is attached to the coercer.

Occasional indulgences: Sudden gifts, or privileges, emotional showering of the victim witr
signs of gratitude are provided by the abusesecure submission. This serves to further cement
tot al dependence of the victim to the coe
boon on the loyal servant. Usually indulgences are employed when a risk appears (either |
outside intervetion from social workers, psychologists, even police forces), and are frequently
effective.

Degradation: Psychol ogi cal torture invol v
personality traits, physical complexes or behavioral problems, andisiireg those to further
punish, shame and degrade the individual

worst form of abuse, having to do with the ingere of the soul of a person, his/ her very
humanity. It is meant to induce total cajstion.

Enforcing of trivial demands: once seen as omnipotent by the victim, the coercer/ abuser wi
cultivate an environment where he/ she responds to trivial demands (such as demands for sc
tooth-brush, new shoes, water or bread).

The triviality, banality of such, encircles and consecrates the Biderman framework. It is also th

root of primary, but also secondary or even tertiary trauma. Secondary trauma happens when, in cou
of interrogation or interviewing the victim is lead to recollect anichislstory of trauma, which often
triggers profound reactions. Tertiary trauma is that which is inflicted by the victim on his peers
children/ group, thus creating a culture of trafinfanis profound shame and guilt the survivor has,
recollections of hidife environment during slavery or forced labor, over the course of displacement

and

while treated as chattel are what ignite his-prasimatic memories.

The ability to survive is extraordinary in all humans, even in the face of greatest dangers. Wh

erdures is vicarious elements of past life that plague the soul, and yield psychological distress. Tt
stress takes shape and forsgadromes of posttraumatic stress

T
)l

These may range from:

Maladaptive coping mechanisms depression, anxiety, addictiosleep problems, selfarm
behavior, suicidality, to

Acute and chronic posttraumatic stress disorder. a disorder in which the individuag-lives
traumatic experiences by means of flashbacks, nightmares, intrusive thoughts, to which he/ s
reacts byavoidance(either by not talking about it, or not engaging in various daily tasks that may
trigger flashbacks) whilst suffering fronyper-arousal and persistent neurevegetative stress
feeling edgy, having angry outbursts or excessive startle reaction. démsewhilst the person
reports blunted affect, disinterest in outside world matters, negative perceptions about Self, se
guilt and blame, and problems recollecting past events, including those about traumatic events

6 Tertiary trauma is beyond the purpogehis essay, concerned mainly with primary and secondary events.



The medical healthof the individu# furthermore, is impacted by being a victim of abuse.
Frequent beatings leave scars and change tissue appearance. Blunt blows to the head cr
neurological damage/ TBI (traumatic brain injury) which may vary from mild to severe (hemorrhages
strokes).Broken limbs, unhealed and unattended, recover partially, leaving the individual with
temporary, or permanent, handicap.

What is most important is that all medical findings should be systematized in a clear
comprehensive minor, by respecting internati@andards. The gold standard, for the past 18 years,
has been the Istanbul Protocol for the evaluation of victims of torture and abuse.

The Istanbul Protocol

Communication with victims should be done in proper conditions, and by properly trained
persons The international gold standard for interviewihghe IP (Istanbul Protocol) provides
guidelines for the examiner in conducting evaluations. Of most importance, these guidelines a
binding for the medical professional, the psychiatrist, the psycisb/byt they aralsoreference for
the social worker, the lawyer, the polio#ficer, the prosecutor or judge. Same ethical standards should
apply in the course of ascertaining the present state of a victim of HT.

We offer here only a brief abstract fraime IP general guidance, with reference for future
training

1 A T lparposes to elicit information in a humane and effective manner. During the evaluation,
examiners should pay attention to the psychosocial higibrihe alleged victim. Relevant
psyche@ oci al hi story may include inquiries 1in
and family, work or school , occupation, i
Information about any prescription drugs is important, since tlseodiinuation of any
medi cations during custody <could affect t
aware of the following considerations while conducting their medical evaluations.

1 Informed ConsentHealth professionals must ensure thatviadials understand the potential
benefits and potential adverse consequences of an evaluation and that the individual has the ri
to refuse the evaluation.

1 Confidentiality Health professionals and interpreters have a duty to maintain confidentiality of
i nformation and to disclose information on

1 Setting The location of the interview and examination should be as safe and comfortable a
possible, including access to toilet facilities. Sufficient time should be allaftexbnduct a
detailed interview and examination.

1 Control The professional conducting the interview/examination should inform the alleged victim
that he or she can take a break if needed or to choose not to respond to any question or to stog
processat any time.

1 Earning TrustTrust is an essential component of eliciting an accurate account of abuse. Earnin

the trust of one who has experienced torture and other forms of abuse requires active listenir

meticulous communication, courtesy, and geneim@athy and honesty.

TranslatorsProfessional, bicultural interpreters are often preferred, but may not be available.

Preparatiorfor the Interview: Health professionals should read relevant material, to understanc

the context of the alleged abuse andrntcipate regional torture practices.

1 Interview Techniques: Initially, questions should be epeded, allowing a narration of the
trauma without many interruptions. Closed questions are often used to add clarity to a narrati
account or to carefully réect the interview if the individual wanders off the subject.

1 Past Medical HistoryThe health professional should obtain a complete medical history, including
prior medical, surgical or psychiatric problems. Be sure to document any history of injimies be
the period of detention or abuse, and note any possiblecéfitets.

= =

7 Available here: http://www.ohchr.org/Documents/Publications/training8Revlen.pdf



1 Trauma HistoryLeading questions should be avoided. Inquiries should be structured to elicit &
chronological account of the events experienced during detention. Specific histdoicaation
may be useful in corroborating accounts of abuse. For example, a detailed account of tl
i ndi vidual 6s o0 b s edrandahe subsequenbhialirg prodeséen fegresents n s
an important source of evidence in corroborating speaifegations of torture or #reatment.

Also, historical information may help to correlate individual accounts of abuse with establishec
regional practices. Useful information may include descriptions of torture devices, body position:
and methods of réwint; descriptions of acute and chronic wounds and disabilities; and
information about perpetratorsod identities

1 Review of Torture Methodst complements the trauma history to explore abuses that could have
been forgotten or aided by the alleged victim due to their nature (e.g. rape). The review is not
intended to be an exhaustive checklist; it should be individually tailored according to the traum
history or to the relevant regional or local practices.

1 Pursuit of Inconsistamies An al |l eged victimbs testi mony
further information is gathered. Factors that may interfere with an accurate recounting of pa:
events may include: blindfolding, disorientation, lapses in consciousness, dyiganidamage,
psychological sequelae of abuse, fear of personal risk or risk to others, and lack of trust in t
examining clinician.

1 Nonverbal Information Include observations of nonverbal information such as affect and
emotional reactions in the coured the trauma history and note the significance of such
information.

1 Transference and Countansference Reactionslealth professionals who conduct medical
evaluations should be aware of the potential emotional reactions that evaluations of trauma m
elicit in the interviewee and interviewer. These emotional reactions are known as transference a
countertransference. For example, mistrust, fear, shame, rage, and guilt are among the typic
transference reactions that torture survivors experiendgarly when asked to recount details
of their trauma. I n addition, the clinicia
countertransference (eg, horror, disbelief, depression, anger;idestification, nightmares,
avoidance, emotiohaaumbing, and feelings of helplessness and hopelessness), may affect th
guality of the evaluation. Considering survivors' extreme vulnerability and propensity to re
experience their trauma when it is either recognized or treated, it is critical th#t heal
professionals maintain a clear perspective

Comments and conclusions:

While priorities may differ for the police officer, the prosecutor, the judge, the medical
professional, the psychologist, at the end of the jdatice is served when all work in a multi
disciplinary team, respectingeaoht her sé expertise. The role of
on the forensic specialist, with an emphasis on forensic psychiatry and psychology. Recursiy
interviewing is drequent trigger of secondary trauma for the victim, forced to tell a story again, and
again, for meeting judiciary standards, often plagued by bureaucracy. Testimony of the survivor
needed by the prosecutor. It should be taken in a human, clear maspeoposed by the IP. The
prosecutor should state the reason for taking testimony and not engage, transferentially, in any sor
psychological counselling or diagnosis. This should be left for the professional. The same is to |
expected from the lavey, or the judge. Secondary traumatization may be even more damaging, as tr
crust of trust is broken, again, by those supposed to help, and shelter the victim, once rescued. Prc
wordi ng, with respect for t heistperpewsueddysStattiamgdn i
counsel during of proceedings and trial. The role of the expert cannot be emphasized enough.

It is to be understood by the officer of law that doctors are not to participate in any sort of abus
to the victim. The tramplingfaights, the further exploitation of victims is to be reported by doctors
who will refrain from either condoning, or be complicit to, such practices. In the course of documentin
abuse the doctor will also note improper behavior of policemen while tte vécin detention, abuse
by prosecutors or unlawful behavior of judges, especially in cases when any sort of discrimination



observed, based on race, ethnicity, provenance, religion or orientation. The duty of the medic
professional is for his/ heagient first, and foremost. It goes beyond the Hippocratic oath, having been
statuated in declarations by the WMA (World Medical Association) on various occasions (Tokyo
Malta, Madrid). It observes the right of the victim to not pursue charges, or legl iora testimony
position against his/ her will. It observes the right of victim to decide whether to seek retribution o
redress, once having been informed of this right. It observes the right of the victim to freely decid
upon his/ her private life. 8te and counsel cannot, and should not, coerce victims into a legal bind.
And when victims have engaged in criminal activity, being trafficked should provide a specia
circumstance for judgment in providing punishment, and service of law.

Further readingn the matter:

1. https://plato.stanford.edu/entries/coercion/

2. https://www.americanbar.org/content/dam/aba/multimedia/trafficking_task_force/resources/T
FHT_Toolkit/HumanTrafficking_Bar.authcheckdam.pdf

3. https://www.unodc.org/documents/middleeastandnorthafrica/organised
crime/UNTED_NATIONS_CONVENTION_AGAINST_TRANSNATIONAL_ORGANIZ
ED_CRIME_AND _THE_PROTOCOLS_THERETO.pdf

4. https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentid
=090000168008371d

5. https://eceuropa.eu/arti
trafficking/sites/antitrafficking/files/thb_amounting_to_torture_and_other_forms_-of ll
treatment_0.pdf

6. http://journalofethics.amassn.org/2017/01/stad701.html
7. https://lwww.ncbi.nlm.nih.gov/pubmed/28107156
8. http://journalofethics.amassn.org/2017/01/ecad301.html

9. http://bmjopen.bmj.com/content/5/8/e008682.long
OLoverboyo Syndr ome

This section aims to briefly explain the issue of the victims of loverboy phenomenon, from &
psychological perspective. Loverboy siyame is one of the most common tactics that traffickers use
in recruiting and grooming their victims. They recruit their victim trough seduction and coerced then
into commercial sex, domestic servitude, begging, criminal acts.

The abuser tells their pa#r that this exploitation is for benefit of their family, the relationship,
for financial support or to support an addiction. Usually, the trafficker is a male and his victims ari
young girls. The abuser utilizes existing power dynamics and vulnerabibtiexploit their victim. A
trafficker knows that once a girl is emotionally involved, she will do whatever she can to keep hi:
affection. As a trafficker works to secure his victim, there are three main phases of recruitment that
will take before hesd certain that she will not leave thescouting, emotional dependency and
exploitation phases.


https://plato.stanford.edu/entries/coercion/
https://www.americanbar.org/content/dam/aba/multimedia/trafficking_task_force/resources/TFHT_Toolkit/HumanTrafficking_Bar.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/multimedia/trafficking_task_force/resources/TFHT_Toolkit/HumanTrafficking_Bar.authcheckdam.pdf
https://www.unodc.org/documents/middleeastandnorthafrica/organised-crime/UNITED_NATIONS_CONVENTION_AGAINST_TRANSNATIONAL_ORGANIZED_CRIME_AND_THE_PROTOCOLS_THERETO.pdf
https://www.unodc.org/documents/middleeastandnorthafrica/organised-crime/UNITED_NATIONS_CONVENTION_AGAINST_TRANSNATIONAL_ORGANIZED_CRIME_AND_THE_PROTOCOLS_THERETO.pdf
https://www.unodc.org/documents/middleeastandnorthafrica/organised-crime/UNITED_NATIONS_CONVENTION_AGAINST_TRANSNATIONAL_ORGANIZED_CRIME_AND_THE_PROTOCOLS_THERETO.pdf
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168008371d
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168008371d
https://ec.europa.eu/anti-trafficking/sites/antitrafficking/files/thb_amounting_to_torture_and_other_forms_of_ill-treatment_0.pdf
https://ec.europa.eu/anti-trafficking/sites/antitrafficking/files/thb_amounting_to_torture_and_other_forms_of_ill-treatment_0.pdf
https://ec.europa.eu/anti-trafficking/sites/antitrafficking/files/thb_amounting_to_torture_and_other_forms_of_ill-treatment_0.pdf
http://journalofethics.ama-assn.org/2017/01/stas1-1701.html
https://www.ncbi.nlm.nih.gov/pubmed/28107156
http://journalofethics.ama-assn.org/2017/01/ecas3-1701.html
http://bmjopen.bmj.com/content/5/8/e008682.long

The Scouting Phase

The process of recruitment into commercial sex or other forms of exploitation begins with the
initial contact and bonding between thafficker and the victim. Traffickers are experts at recognizing
vulnerabilities in young girls, then using those vulnerabilities to connect with, manipulate, and exploi
the victim. While traffickers are able to use many vulnerabilities to connect withim, they often
look for girls who have low self esteem, are isolated from friends and family, have a history of sexui
abuse, are homeless or in the foster care system, come from a fatherless or broken home, or those
have conflicts with their pangs or guardiansOnce t he victi mdés vul ner
trafficker worksto fill the role that is missing, such as a fatfigure, a boyfriend, or a caregiver.

Emotional dependency Phase

As the victim begins to trust and become clos¢hédtrafficker, he continues to bond with her
through false | ove and affection. Al so know
expensive gifts and compliments, they will engage in physical intimacy, and he will promise her th
opportunity fora better life. The more that the trafficker provides for the girl and as she grows to trus
him, she moves further away from her family or egineers. Soon, she finds that she is dependent on
her trafficker for her physical and emotional needs and desire

Exploitation Phase

Once the trafficker knows that his victim is completely dependent on him, he will manipulate
her into commercial sex or other forms of exploitation. Typically, he tells her that Himdrasal
difficulties and asks her to help eamoney for them to live on, encouraging her to sleep with his
ofriendbéb, commit crimes, beg in order to mak
thetaskss he wi Il often do so in order t o vesbhekand he
wants what is best for her.

Through this process of recruitment and in the grooming through abuse that begins after, tl
trafficker and the victim begin to go through the process of trauma bonding, which is a stron
emotional bond between tw@pple, one of which harasses, beats, threats, abuses, or intimidates th
other. A similar form a Stockholm Syndrome, it is the trauma bond that makes it so difficult for victims
to leave their traffickers and causes the victims to return to them evethaftdrave escaped the life
of being trafficked.

Cycle of Abuse:traffickers, like abusers, use cyclical violence to control victims by making
promises of love or a better life and by using shame and manipulation.

Cycle of Abuse

Tensions Building
Tensions increase, breakdown of commu-
nication, victim becomes fearful and feels
the need to placate the abuser
Calm
Incident is “forgotten”,
no abuse is taking place.

The “honeymoon” phase

Incident
Verbal, emotional & physical abuse.
Anger, blaming, arguing.

Threats. Intimidation.

Reconciliation
Abuser apologizes, gives excuses, blames

the victim, denies the abuse occured, or says
that it wasn't as bad as the victim claims




Tensions Building

The tensiorbuilding period is marked by increasing frustration and agitation in the man in
response to various stressors: the victimmn d n 0 t earn enough mornskeey ,
attempted to leave or to get help from someone.

He becomes irritabldérustrated, complaining, critical, blaming, or challenging. Typically, the girl tries
to dissipate the tension by accommodating hidoing things she thinks will please him or calm him,
apol ogizing for things t hahad. Alithese behavioreaaela prgbleim e
because sheds taking responsibility for his

At other times she may react out of this tension and her own frustrations to say or do thing
that escalate the tensions and eraate his anger. She may develop symptoms of depression, anxiety
or physical complaints like headaches, upset stomach, or insomnia.

Incident

The abuserdés rage eventually erupts in
or some other distressing incident, threatening and blaming the victim.

The victim may or may not try to fight back, escape, or get help. Some women are passi\
and completely detach during the violent episode, so much so that it all feels like a dream and s
herself may quickly forget about it and try to move forward as though nothing happened. She may |
in a state of shock and be unaware of the seriousnéss whuma or her injurieOther women may
become hysterical and incoherent.

Reconciliation

Right after the abuse she is probably upset, angry, or determined to leave, but commonly these feeli
are overcome by her acceptance of his intense campaign toer back with apologies, gestures of
love, gifts, and promises to be better. Temporarily, her fragileesediem is boosted and she feels
loved. Her romantic ideals are revived: this gentle, loving man is her real man, she just needs to ke
him happyand under control in order to prevent future abusive episodes.

Calm

After their reconciliation a strong bond of idealism develops between the cobEeart of
the cycle may seem pleasant.

A

The calmisdeceiving i t 6s onl y on t hlea ssturbfeaccacu saen di
denial of the real problems. The calm is also destructive becaesgeats as a positive reward for the
violence by reinforcing the cycle and enabling the couple to avoid dealing with the real underlyin
issues or developindfective conflict resolution strategies.

Further reading on the matter:

1. http://www.myria.be/files/Pages_from_Annuaport2015trafficking-andsmuwgling-
P1C2.pdf

2. http://www.cavis.es/sitio/index2.php?option=com_docmané&task=doc_view&gid=147&Itemi
d=46

3. Walker, E. Lenor& he battered womaidarper &Row, NY (1980).


http://www.myria.be/files/Pages_from_Annual-report-2015-trafficking-and-smuggling-P1C2.pdf
http://www.myria.be/files/Pages_from_Annual-report-2015-trafficking-and-smuggling-P1C2.pdf
http://www.cavis.es/sitio/index2.php?option=com_docman&task=doc_view&gid=147&Itemid=46
http://www.cavis.es/sitio/index2.php?option=com_docman&task=doc_view&gid=147&Itemid=46

CHAPTER 9

TRAFFICKING IN HUMAN BEINGS AS CRIMINAL PHENOMENON IN
BULGARIA

In the recent decades, the trafficking in human beings has become a serious crimin
phenomenon. Many experts in this field define the crinietlas modern slavery". Human trafficking
is a typical example of the crimes that are characteristic of the XXI certtueyage of globalization.
Recent studies show that betw&&®,000and2 million people worldwide are trafficked annually. In
the begining the victims of trafficking are mainly directed to the countries in the European Union for
the purpose of sexual exploitation, as consequently the victims are trafficked around the world, f
example to North and South America, Southeast Asia, Middie ke main priority of the traffickers
to the current moment remains the sexual exploitation due to the fact that it provides them maximu
profits. Each year abo@®00,000women and children are offering sexual services in the European
Union, as abou200,000are from Eastern Europe. According to UNICEF more #@000children
prostitute.

As a result of the criminal activity related to the trafficking in human beings for the separate
countries, including Bulgariean be indicated the following strategisks:
- demographic destabilizationne of the most significant risks for Bulgaria considering the negative
population growth in the recent decades;
- destabilization of the existing labor marketthe trafficked victims are removed from the legal
marketsand forcibly are drawn into illegal markets for sex and other services;
- increasing the size of the organized criminalitiie organized trafficking in human beings can not
exist isolated from the other crimes. It may be accompanied by drug traffidlegg) arms trading
and necessarily with money laundering;
- economic destabilization through "money launderinghe accumulation of large profits from
trafficking leads to origination of complex schemes of money laundering inside and outside th
country,which is negatively affecting the economy.

The revenues generated by the criminal groups involved in human trafficking, rank
immediately after those generated by trade in arms and narcaotics. In this context, at European leve
2016the accent was placexh the tracking of the financial flows reproduced by trafficking in human
beings and the conduction of parallel financial investigations.

Another focus in the policies for combating human trafficking at European level was put or
the impact of the migratiocrisis on the crime. On the one hand, the case appears to be the inosculatic
of migratory flows in which are falling irregular migrants, asylum seekers and human trafficking. Or
the other hand, intertwined are also the organized criminal networks bgsnalggling and those by
human trafficking. However, with the migration crisis stands out a new vulnerable to the huma
trafficking group: that of the migrants seeking asylum and the economic mig@tizens of third
countries. High risk in the conteaf the new migration realities are also the unaccompanied children
- migrants, nationals of third countries. The problem is particularly a topical issue for Bulgaria, due t
the common border of the country with Turkey. Thousands of migrants from IsagaAfghanistan,
Pakistan and others are trying to reach Western European countries, passing illegally through 1
borders of Bulgaria. One of the existing channels for trafficking of migrants across Bulgaria is aime
at crossing the river of Danube ahe transportation of the migrants on the territory of the neighboring
Romania, from where they can continue their further way.

Within the frames of the European Union, Bulgaria appears to be the primary country of origin
The research show that the mosbtenon countries of destination for the victims from Bulgaria are
Germany, Austria, Belgium, ltaly, Spain, France, Switzerland, Turkey, the Netherlands, Norway
Sweden, Czech Republic, Poland and others.



According to GRETA data (Group of Experts to the Council of Europe Convention on Action
against Trafficking in Human Beings) for the per@il3- 2015there is an upward trend to increase
also the domestic traffic. For the presented period have beeteredialso a greater number of cases
in which Bulgaria appears to be a transit territory or destination point. The report states that tt
Bulgarian citizens are involved in trafficking mainly for the purpose of sexual exploit@ti¥n),
followed by trafficking for the purpose of labor exploitation (especially in sectors such as construction
agriculture and manufacturing good4%.Next place takes the trafficking in women for the purpose
of selling newborns, as most rare are the cases of traffickirgfimivation of organs and body fluids.

The roots of the problem for the countries of Easkrrope, including Bulgariare:
the poverty and the social inequality;
lack or insufficient education among certain strata and groups of the population;
lack ofinformation;
insufficient social experience;
the attempts for safe migration others.

oo T Jo To I

Although trafficking victims become persons from different social backgrounds and from
different ethnic groups, the problem in Bulgaria is especially striking exprasdecery often affects
the people from the so called Roh@ypsy ethnic group. The presence of compacted Roma population
in certain areas of the country and the specific customs, culture, traditions acmhselbusness of
this population contribute ta significant increase of the cases of trafficking among this category of
people and it is manifested in two directions: both in terms of the large number of perpetrators of su
crimes and in respect of the substantial victimization and the very higbrpoopof the victims.

Regarding the traffickers, according to the latest Eurostat repoita few of them are EU
citizens (abou69%),as for example, Bulgaria reports that most of the suspects are Bulgarian citizen:s
Giving guidance in this respectn@ not only) are the series of reports and studies prepared by the
project TRACE (Trafficking as a criminal enterprise), including "Future trends in the human
trafficking in Europe". With regard to the traffickers and the criminal netwatks expectedhat the
increase in the social exclusion in combination with the not very good economic conditions wil
motivate the growth of the persons who could be bound with the crime of human trafficking
Meanwhile, the traffickers do not constitute a homogengougp, but rather involve different types
and groups of people with different background and profile. Usually the similarity between them i
that they want to maintain a lifestyle that requires to exploit other persons in order to increase the
profits. The traffickers will also operate in smaller schemes individually or as a "family business".
There is an anticipation that in terms of the kids who grow up in families and environment involved ii
the business of trafficking in human beings, will exist ehhigk that they themselves also will be
involved in the crime.







